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POLITEIA éshté njé revisté shkencore e cila publikon peer reviewed
artikuj né shqgip ose né anglisht né fushén e shkencave juridike, sociale,
politike, marrédhénieve ndérkombétare dhe shkencave humane. Revista
publikohet dy heré né vit nga Fakulteti i Drejtésisé dhe Shkencave Humane
té Universitetit Mesdhetar té Shqipérisé. Revista ofron njé hapésiré ku
studiuesit té publikojné punén e tyre kérkimore shkencore duke ruajtur
standardet mé té larta té kontrollit té cilésisé.

POLITEIA is a leading open access journal that publishes peer-reviewed
research in Albanian or English on critical issues in law political and social
science, international relations and related fields. It fosters both theoretical
and quantitative contributions in the above mentioned fields. It is published
twice a year by the Faculty of Law and Humanities of the Mediterranean
University of Albania. The journal provides a venue for scholars to
communicate, rapidly and succinctly, important new insights to the broadest
possible audiences while maintaining the highest standards of quality
control.
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Politeia — njé revisté e re né shkencat

juridike dhe humane

Né katalogun e botimeve periodike né fushén e shkencave juridike dhe
humane, i cili pérbéhet ndoshta nga mijéra e dhjetéra tituj, shtohet sot edhe
njé tjetér titull, Politeia, né botimet shqiptare; ku numri i tyre edhe pse
modest, vazhdon té rritet.

Ajo vjen si njé pérpjekje e singerté pér t’iu bashkuar kontributeve té brezave
té téré, té cilét me pérkushtim, rigorozitet shkencor dhe kompetencé té larté
profesionale, kané synuar té cojné pérpara dijet dhe formimin e shoqérisé.
né fushén e shkencave juridike dhe humane.

Kur po skicohej projekti i saj, u diskutua jo pak pér titullin e saj, sepse ai, si
njélloj Key word, prezanton pérnjéherésh thelbin e objektit té saj shkencor.
Pati disa propozime, pérgjithésisht me prejardhje nga gjuha latine, e cila
parapélgehet nga fakti se, pér njé kohé té gjaté, ka qené gjuha e
komunikimit politik, diplomatik, gjuha e shkencés, kulturés, artit etj.

Njéri nga anétarét e bordit editorial, propozoi fjalén greke Politeia. Pasoi njé
cast hutimi, gé nuk kishte té bénte as me fjalén dhe as me gjuhén nga e cila
vinte. Duket se hezitohej té thyhej tabuja e latinishtes, ag shumé e pérhapur
edhe aktualisht né botén akademike. Por, edhe grekét, sikurse romakét dhe
popuj té tjeré té antikitetit, pérmenden vecanérisht pér kontributet praktike
institucionale. pér instalimin e njé mjedisi politik e social té
bashkekzistencés dhe bashképunimit qytetar, pér krijimin e njé kulture, arti,
shkence dhe qgytetérimi nga mé té zhvilluarit e kohés, gé, si¢c thoshte
Fridrich Engelsi, rrezatuan né qytetérimin romak. e pérmes tij né mbaré
kontinentin, duke u béré djepi i qytetérimit dhe i kulturés evropiane.
Pikérisht aty u hodhén themelet e vlerave materiale, shpirtérore, estetike, té
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cilat mé pas, né njé shkallé apo né njé tjetér, do té gjenin zhvillimin e tyre
pothuajse né té gjithé popujt evropiané e mé gjeré.

Grekét patén edhe meritén e pérpunimit teorik té doktrinave té avancuara né
fushat e politologjisé, filozofisé, sociologjisé, té drejtés etj.

Termi dhe koncepti Politeia éshté krijuar dhe pérdorur né antikitet nga
Platoni dhe Aristoteli. Népérmjet tij Platoni prezantonte vizionin e vet pér
njé sistem politik ideal, kurse Aristoteli, krijuesi i shkollés peripatetike,
shtjellonte kategorizimin e sistemeve politike, né té drejta dhe té gabuara,
duke e konsideruar Politeia-n si sistemin mé té miré ndér sistemet e drejta.
Njeriu, pérbindésh ose zot, thoshte ai, nga natyra éshté njé kafshé politike,
gé e gjen pérmbushjen e tij vetém kur éshté né marrédhénie me té tjerét.
Sepse éshté i destinuar té jetojé bashké me ta, té pérplaset, té negociojé, té
krijojé, té vendosé rregulla dhe té marré vendime té detyruara pér veten dhe
pér té tjerét. Me fjalé té tjera, té béjé POLITIKE. Komuniteti i organizuar
politikisht éshté “natyra” e ¢do shogérie.

Politeia rrjedh nga fjala polis dhe ka njé séré kuptimesh, duke filluar nga “té
drejtat e qytetaréve” deri te “format e geverisjes”. Né sensin e gjeré
nénkupton térésiné e rendit politik dhe social né Polis, njési territoriale,
politike dhe administrative e organizimit té lashté helen. Né té njéjtén kohé
nénkupton edhe té drejtén e qytetaréve pér té kontribuar né ndértimin e njé
rendi politik. Identifikohej gjithashtu me térésiné e qytetaréve, me
bashkésiné e atyre gé kishin té drejta politike brenda polisit.

Politeia éshté njé koncept i réndésishém, njékohésisht filozofik dhe politik
(praktik), kompleks dhe thelbésor, ashtu si¢ éshté veté procesi népérmijet té
cilit qytetarét angazhohen pér té vendosur rregullat e pérgjithshme té
bashkekzistencés sé tyre kolektive. Né kété kuptim u gjykua se ajo mund té
shérbejé mjaft miré si njé titull i denjé pér njé pérpjekje kolektive
akademike, si¢ éshté kjo revisté shkencore, e cila do t’i dedikohet studimit,
analizés dhe trajtimit shkencor té zhvillimeve politike, shtetit, té drejtés,
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diplomacisé, shkencave psiko-sociale dhe humaniteteve né pérgjithési, né
vend, né rajon, kontinent e mé gjere.

Politeia do té jeté tribuné e mendimit té liré, forum i shkémbimit t& ideve
dhe piképamjeve shkencore pér céshtje té réndésishme té zhvillimit
ekonomik, politik, social, juridik etj.

Ajo do té jeté e hapur pér té gjithé pedagogét dhe studiuesit e Universitetit
Mesdhetar té Shqipérisé, universiteteve dhe institucioneve té tjera té arsimit
té larté té hapésirés shqiptare dhe vendeve té tjeré. Njé vend i respektuar do
t’iu rezervohet krijimeve me vlera shkencore, té studenteve.

Do té jeté njé revistt me pretendime té miréfillta shkencore g€, duke
respektuar standardet mé té larta té cilésisé, do té publikojé peer reviewed
artikuj né shqip ose né anglisht né fushén e shkencave juridike, sociale,
politike, marrédhénieve ndérkombétare dhe shkencave té tjera humane.

Publikohet dy heré né vit nga Fakulteti i Drejtésisé dhe Shkencave Humane
té Universitetit Mesdhetar té Shqipériseé.

Duke pasur privilegjin té shkruaj kéto pak rreshta prezantuese, i uroj
Politeia-s rrugé té mbaré dhe suksese.

Prof. Dr. Ksenofon KRISAFI

Editor in Chief / Redaktor Shkencor
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Koncerti europian dhe shqiptarét

Prof. Dr. Ksenofon Krisafi
Universiteti Mesdhetar i Shqipérisé

ksenofon.krisafi@umsh.edu.al

Abstract

The European Concert, whose creation was designed and officially
inaugurated by the Congress of Vienna, 1814-1815, represented an
important event in the history of international relations, which would leave
its mark on the political future of the European continent and beyond. By
maintaining political balances, he intended to allow the European peoples to
move towards the future in relative peace, easing tensions and encouraging
institutional transformations, meetings of diplomats, ministers and
sovereigns, to avoid general wars. Seeking to establish and relatively
guarantee compromise and cooperation between the Great Powers - France,
England, Prussia, Russia and Austria, maintaining their balance, avoiding
tendencies towards hegemony, suppressing insurrections with joint armies,
the Concert sanctioned the practice of diplomatic representation of the
states, normalized and legally regulated the system of diplomatic relations
between them, which was concretized in the exchange of diplomatic
representations between them and the sending of respective ambassadors. In
addition to bilateral diplomacy, the Concert gave further impetus to
multilateral diplomacy. The representatives of the member states decided to
meet from time to time to discuss problems of a political, diplomatic,
military, economic, etc. character, which belonged to various aspects not
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only diplomatic. Hans Morgenthau states that “the Holy Alliance was an
international government in the true sense of the word”. It is considered the
first version of a “de facto government” in international life. The Great
Powers appeared as a political union, as a European Directorate, in order to
preserve the balance and the status-quo.

Albania, which was not yet a state, would encounter the European Concert
for the first time institutionally at the time of the Congress of Berlin (June
13-July 13, 1878), which revised the Treaty of Saint Stephen, March 3,
1878. In that time it was part of the Balkan area of the Ottoman Empire,
whose status and borders were addressed by the Treaty of Saint Stephen. But
unlike what had happened to the other peoples of this space, who had
benefited to the maximum from the provisions of the Treaty of Saint
Stephen, the opposite had happened to Albania and the Albanians. He,
significantly truncating the territorial totality of the Ottoman Empire, had
sacrificed important parts of the Albanian territories, which he had passed on
to other states, which were created on its ruins.

Albania would again become the object of treatment by the European
Concert in one of its closing editions, in the proceedings of the Conference
of Ambassadors of London, December 1912-August 1913. This time he
recognized it as a subject of international law, accepted it into the
community of states, even set the state borders, but broke it up, passing
significant Albanian territories to its neighbors, in the south, southeast, north
and northeast.

Keywords: European Concert, Great Powers, Berlin Congress, London
Conference, Ottoman Empire, Albania,
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Abstrakt

Koncerti Europian, krijimi i té cilit u projektua dhe u inagurua zyrtarisht nga
Kongresi i Vjenés, 1814-1815, pérfagésonte njé ngjarje me réndési né
historiné e marrédhénieve ndérkombétare, qé do té linte gjurmé né té
ardhmen politike té kontinentit europian e mé gjeré. Duke ruajtur ekuilibrat
politiké ai synonte t’iu lejonte popujve europiané té ecnin drejt té ardhmes
né page relative, duke fashitur tensionet dhe inkurajuar transformime
institucionale, takime té diplomatéve, ministrave dhe sovranéve, pér té
shmangur luftérat e pérgjithshme. Né kérkim té vendosjes dhe garantimit
relativ té kompromisit dhe bashképunimit midis Fugive té Médha - Francés,
Anglisé, Prusisé, Rusisé dhe Austrisé, ruajtjes sé ekuilibrit té tyre,
shmangies sé tendencave pér hegjemoni, shtypjes me ushtri té pérbashkéta té
kryengritjeve, Koncerti sanksionoi praktikén e pérfagésimit diplomatik té
shteteve, normalizoi dhe rregulloi juridikisht sistemin e lidhjeve diplomatike
midis tyre, gé u konkretizua né shkémbimin e pérfagésive diplomatike
ndérmjet tyre dhe dérgimin e ambasadoréve respektivé. Krahas diplomacisé
bilaterale, Koncerti i dha hov té métejshém diplomacisé multilaterale.
Pérfagésuesit e shteteve pjesétaré vendosén té takoheshin heré pas here pér
té diskutuar probleme me karakter politik, diplomatik, ushtarak, ekonomik
etj., qé iu pérkisnin aspekteve té ndryshme jo vetém diplomatike. Hans
Morgentau shprehet se “Aleanca e Shenjté ishte njé geveri ndérkombétare né
kuptimin e vérteté té fjalés”. Ai konsiderohet si versioni i paré i njé “qgeverie
de facto” né jetén ndérkombétare. Fugité e Médha u shfagén si njé bashkim
politik, si njé Direktorat Europian, né ruajtje té ekuilibrit dhe status-quo-s.

Shqipéria, e cila nuk ishte ende shtet, do t& ndeshej pér heré té paré né
ményré institucionale me Koncertin Europian né kohén e Kongresit té
Berlinit (13 gershor-13 korrik 1878), gé rishikoi Traktatin e Shén Stefanit, 3
mars 1878. Né até kohé ajo ishte pjesé e hapésirés ballkanike té Perandorisé
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Otomane, statusi dhe kufijté e té cilave ishin trajtuar nga Traktati i Shén
Stefanit. Por ndryshe nga sa kishte ndodhur me popujt e tjeré té késaj
hapésire, té cilét kishin pérfituar maksimalisht nga dispozitat e Traktatit té
Shén Stefanit, me Shqipériné dhe shqiptarét kishte ndodhur e kundérta. Ai,
duke cunguar ndjeshém térésiné territoriale té Perandorisé Osmane, kishte
sakrifikuar pjesé té réndésishme té trevave shqiptare, té cilat ua kishte kaluar
shteteve té tjeré, gé u krijuan mbi rrénojat e saj.

Shgipéria do té béhej sérish objekt trajtimi nga Koncerti Europian né njé nga
edicionet e tij pérmbyllése, né punimet e Konferencés sé Ambasadoréve té
Londrés, dhjetor 1912-gusht 1913. Késaj here ai e njohu até si subjekt té sé
drejtés ndérkombétare, e pranoi né bashkésiné e shteteve, i caktoi madje
edhe kufijté shtetéroré, por e copétoi, duke kaluar territore té
konsiderueshme shqiptare te fginjét e saj, né jug, né juglindje, né veri dhe
verilindje.

Fjalét kyce: Koncerti europian, Fuqité e Médha, Kongresi i Berlinit,
Konferenca e Londrés, Perandoria Osmane, Shqipéria,

Historiku i krijimit té Koncertit Europian

Nocioni bazé i organizatave ndérkombétare qeveritare lidhet me anétarésiné
né to, kryesisht té shteteve sovrang, si subjektet kryesoré té sé drejtés
ndérkombétare. Paré né kété optiké thuhet se zanafilla e tyre shkon te
strukturat e krijuara nga Traktati i Vastfalisé, i vitit 1648, i cili, si¢ shprehet
Karen Mingst, hodhi bazat e sovranitetit té shteteve, duke shénuar fundin e
sundimit té autoritetit fetar né Europé dhe afirmimin e autoriteteve laike.
Sé kétejmi lindi njé ndér parimet bazé t¢ marrédhénieve ndérkombétare, ai
I integritetit territorial té shtetit sovran dhe té barabarté(Mingst,
2010:38). Shteti Vestfalian, me atributet e veta kryesore - sovranitetin,
integritetin territorial dhe parimin e mosndérhyrjes né punét e brendshme té
shteteve té tjeré do té pérhapej gradualisht né hapésirén gjeopolitike té
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kontinentit europian dhe mé gjeré duke i celur rrugén pérvojés sé krijimit té
organizatave ndérkombétare. Pas Vestfalisé, “kontrolli i decentralizuar
népérmjet shteteve sovrane”(Richard, 1969: 69), hodhi bazat e njé rendi
ndérkombétar horizontal pér zhvillimin e métejshém té organizatave
ndérkombétare (Thopson and Snidal, 1999: 63). Duke iu referuar késaj kohe
dhe Kkétij fenomeni, Manlio Graziano shpehet se njé nga karakteristikat e
periudhés gé pérfshihet midis shekujve XVII dhe XX éshté lindja dhe
konsolidimi i formés politike té shtetit-komb. Politika i braktisi né ményré
progresive themelet e saj fetare dhe e gjeti justifikim né vetvete, derisa e
shenjtéroi shtetin (Graziano, 2015). Kéto shtete sovrané do té béheshin
themeluesit e té parave organizata ndérkombétare me karakter tekniko-
administrativ, ndér té cilat pérmenden Administrata e Pérgjithshme pér
lundrimin né lumin e Rhinit, gé u themelua né vitin 1804 dhe u ristrukturua
né vitin 1815 duke maré emrin Komisioni Ndérkombétar pér Lundrimin né
Lumin Rhin dhe Komisioni Europian pér Lundrimin né Lumin Danub, né
vitin 1856. Pérve¢ ndikimeve té padiskutueshme né zhvillimet politiko-
ekonomike té kontinentit ato shérbyen gjithashtu si modele strukturore pér
krijimin e organizatave me karakter politik. Ishte koha kur Fugqité e Médha
ishin angazhuar fugimisht né marrjen e pérgjegjésive pér zgjidhjen e
céshtjeve politike, té cilat hera herés pérfundonin né konflikte té armatosura.
Pér kété géllim ato mblidheshin né takime ndérkombétare pér té marré
vendimet pérkatése. Njé ndér to ishte Kongresi i Vjenés gé themeloi
Koncertin europian té Fugive té Médha ose Koncertin e Madh té Fuqive, i
zhvilluar né néntor 1814 - gershor 1815. Morén pjesé Austria, Franca,
Mbretéria e Bashkuar, Portugalia, Prusia, Rusia dhe Suedia.

Organizimi i Kongresit

Né néntorin e vitit 1814, né kryeqytetin austriak - Vjené, mbérritén mé
shumé se 200 té dérguar té shteteve té mésipérme pér té zhvilluar konsultime
pér rendin e ri té kontinentit. Organizatorét e Kongresit kishin marré té
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gjitha masat e duhura protokollare, pérfshiré edhe hartimin e njé programi te
larmishém e mjaft té pasur argétues. Pjesémarrés té Kongresit dhe studiues
té shumté kané véné né dukje edhe kété aspekt spektakolar. Ballot, suareté
dhe darkat e shumta gé organizoheshin vazhdimisht béné gé ai té quhej edhe
“Kongresi qé vallzon”, si¢ do ta quante até njé ndér pjesémarrésit, diplomati
francez Charles Joseph, Kont i Ligne-s (1735 - 1814). Né njé letér drejtuar
mikut té vet, ministrit té jashtém francez, Charles Maurice de Talleyrand
(1754 - 1838), ai shprehej se “Kongresi vallzon sé tepérmi, por nuk
pérparon. Prej tij nuk del kurgjé pérvec djersés sé kétyre zotérinjve qé
vallzojné.”(Dumont-Wilden, 1999) “Eshté dicka e cuditshme ajo qé shihet
kétu, pér heré té paré, gejfi (kénagésia) ka pushtuar pagen.” Natyrisht, ky
ishte hiperbolizimi i njérit prej aspekteve té Kongresit, g€, me sa duket,
lidhej edhe me karakterin e vecanté té qytetit aristokratik, ku zhvilloheshin
punimet. Né fakt ai pérfagésonte njé sipérmarrje té réndésishme, nga mé té
vecantat e kohés sé vet, ku u morrén vendime me réndési t¢ madhe pér
historiné evropiane.

Diskutimet u pérgéndruan kryesisht né rikthimin e monarkive té vjetra, té
cilat gjaté kohés sé pushtimit francez humbén territore dhe njé pjesé té
influencés. Restaurimi i Evropés sé vjetér ishte né té njéjtén kohé refuzim i
objektivave té revolucionit francez dhe forcave nacionaliste né shumé vende
evropiane, té cilat ishin angazhuar né krijimin e shteteve kombétare. Né
kontinent pas shumé vjet luftrash e ballafagimesh violente, qé shkaktuan
turbulenca té fugishme politike té cilat prishén ekuilibra té réndésishém, po
tentohej té rivendosej ekuilibri ndérmjet pesé fugive té médha,- Francés,
Anglisé, Prusisé, Rusisé dhe Austrisé. Franca, e frymézuar nga synimet
hegjemoniste té Perandorit Napoleon i Il, kishte shkaktuar ndryshime
rrénjésore politike né Europé. Asaj iu kérkua gé té hiqte doré nga shumé
zotérime dhe té rikthente territoret e pushtuara gjaté fushatave aneksioniste
té Napoleonit, té cilat iu kaluan fugive té tjera té médha, si dhe disa shteteve
mé té vegjél si Suedia, Holanda etj. Polonia, nga e cila, pas “ndarjeve
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polake” té viteve 1772, 1793 dhe 1795, ekzistonte vetém dukati i vogeél i
Varshavés, u rivendos sérish né hartén politike evropiane, duke u mbiquajtur
madje “Polonia e kongresit”. Po né até kohé u njoh ndérkombétarisht statusi
i neutralitetit t& Zvicrés.

Kongresi i Vjenés projektoi dhe inaguroi krijimin e njé organizmi
ndérkombétar, i njohur me emrin Koncerti Europian, i cili pérfagésonte njé
zhvillim té posacém, njé ngjarje me réndési né historiné e marrédhénieve
ndérkombétare, qé do té linte gjurmé né té ardhmen politike té kontinentit
europian e mé gjeré. Duke ruajtur ekuilibrat politiké ai do t’iu lejonte
popujve europiané gé té ecnin drejt té ardhmes sé tyre né page relative, pa
luftra té pérgjithshme, népérmjet transformimesh té thella institucionale,
duke fashitur tensionet dhe duke inkurajuar takimet e diplomatéve,
ministrave dhe sovranéve. Né kérkim té vendosjes dhe garantimit relativ té
kompromisit dhe bashképunimit midis Fuqgive t¢ Mé&dha, ekuilibrit té tyre,
shmangies sé tendencave pér hegjemoni, shtypjes me ushtri té pérbashkéta té
kryengritjeve, Koncerti sanksionoi praktikén e pérfagésimit diplomatik té
shteteve, normalizoi dhe rregulloi juridikisht sistemin e lidhjeve diplomatike
midis tyre, gé u konkretizua né shkémbimin e pérfagésive diplomatike
ndérmjet tyre dhe dérgimin e ambasadoréve respektivé. Krahas diplomacisé
bilaterale, Koncerti i dha hov té métejshém diplomacisé multilaterale.
Pérfagésuesit e shteteve pjesétaré vendosén té takoheshin heré pas here pér
té diskutuar probleme me karakter politik, diplomatik, ushtarak, ekonomik
etj (Dumont-Wilden, 1999) gé iu pérkisnin aspekteve té ndryshme jo vetém
diplomatike. Hans Morgentau shprehet se “Aleanca e Shenjté ishte njé
geveri ndérkombétare né kuptimin e vérteté té fjalés”.® Ai konsiderohet si

! N& mbéshtetje t& mendimit t& vet Morgentau shton se “Njé listé jo e ploté né agjendén e Kongresit t&
Aix-La-Chapelle, do té pasqyrojé hapésirén e veprimtarive té saj geveritare: pretendimet e princérve
vasalé kundér abuzimeve té sovranéve té tyre té rinj, peticioni i Elektorit t& Hisit pér té€ ndryshuar
titullin e tij me até té mbretit, kérkesa e nénés sé Napoleonit pér lirimin e djalit té saj, pakénagésité e
popullit t&¢ Monakos kundér princérve té tyre, pretendimet e Bavarisé dhe Shtépisé s& Hohberg pér
trashégiminé né Baden, njé mosmarréveshje ndérmjet Dukés sé Oldenburgut dhe Kontit Bentinkt
rreth titullit t& lordit t8¢ Knupenhaussen, gjendja e hebrenjve né Prusi dhe né Austri, rangu i
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versioni i paré i njé “geverie de facto” né jetén ndérkombétare. Fuqité e
Médha u shfagén si njé bashkim politik, si njé Direktorat Europian, né
ruajtje té ekuilibrit dhe status-quo-s.

Pér kété ngjarje dhe funksionin e veté Koncertit, Fridrih Gentz, thoshte se:

“Sistemi qé éshté vendosur né Europé, gé nga 1814 dhe 1815, éshté njé
fenomen i padégjuar né historiné e botés. Parimi i ekuilibrit ose pér ta
théné mé miré, i kundérpeshave té krijuara nga aleanca té caktuara, njé
parim qé ka geverisur dhe shpesh gjithashtu ka trazuar dhe ka mbuluar
Europén me gjak pér tre shekuj, éshté zévendésuar nga njé parim i
bashkimit té pérgjithshém, duke bashkuar térésiné e shteteve né njé
federaté nén drejtimin e fugive kryesore... Europa duket se formon mé
né fund njé familje té madhe politike, e bashkuar nén patronazhin e njé
gjykate pér krijesén e saj.”?

Mé 26 gusht 1815, me marréveshjen e nénshkruar nga Perandoria Ruse,
Perandoria Austriake dhe Prusia u themelua Aleanca® e Shenjté, e quajtur
ngandonjéheré Neo Aleanca e Shenjté (Morgenthau, 2008), né dallim nga
ajo gé u themelua né Kongresin e Vestfalisé. Kéto tri monarki kujdeseshin
gé rendi i ri i pages né Evropé, i vendosur né Vjené té respektohej. Ishte
pérpjekja e dyté e shteteve evropiane pas Pages sé Vestfalisé té vitit 1648,
pér t’u marré me gjithé kontinentin dhe pér té vendosur njé rend té
pérbashkét pageje.

Né njé nga nenet e Traktatit té Parisit, t& nénshkruar ndérmjet Austrisé,
Britanisé sé Madhe, Prusisé dhe Rusisé, mé 20 néntor 1815, gé pasoi

pérfagésuesve dipliomatiké, eliminimi i tregtisé sé skllevérve dhe i piratéve barbaré dhe céshtja e
kolonive spanjolle.” Hans Morgentau, vep.cit.f.338.

2 Gentz Friedrich von Prokesch von Osten Anton graf,- Depeches inedites du chevalier de Gentz aux
Hospodors de Valachie, pour servir a I'histoire de la politique europeenne (1813 a 1828), Paris: ed.
Plon, 1876, vol.1, p.354. Citohet nga Hans Morgentau, vep.cit. f.333-334.

% Né kuptimin politiko-diplomatik, fjala aleancé pérdoret pér té treguar njé pakt ndérmjet vendeve té
ndryshme, kurse me fjalén koalicion kuptohet bashkimi e paléve t& ndryshme, lidhja e disa fugive,
térésia e forcave té bashkuara kundér njé armiku té pérbashkét. Né formé té pérgjithshme me
koalicion kuptohet njé aleancé e natyrés politike.
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Kongresin e Vjenés dhe gé iu kushtohej céshtjeve gé kishin gené objekt
trajtimi i tij, thuhej shprehimisht:

“Pér té lehtésuar zbatimin e kétij traktati dhe pér té konsoliduar
marrédhéniet e aférta midis tyre, palét e larta kontraktuese u morén vesh
gé té ripértérijné, pér epoka té caktuara, qofté nén kujdesin e
drejtépérdrejté té sovranéve, gofté nén kujdesin e ministrave té tyre
pérkatés, mbledhje kushtuar interesave té médha té pérbashkéta dhe
shqyrtimit té masave, té cilat né secilén prej kétyre epokave, do té
gjykohen si mé shpétimtaret pér getésiné dhe prosperitetin e popujve dhe
Pér ruajtjen e pages né Europé.”*

Né kété ményré u hodhén bazat juridike pér krijimin e asaj qé u quajt tetarki,
formuar nga Mbretéria e Bashkuar, Austria, Prusia dhe Rusia, e cila u kthye
né pentarki me pranimin e Francés né Kongresin e Aix la Chapelle, né vitin
1818.

Shekulli i XIX, koha kur veproi efektivisht Koncerti i Fugive, karakterizohet
nga njé varg kongresesh e konferencash té réndésishme, gjaté té cilave
dominonte fryma e ruajtjes sé hegjemonive pérkatése dhe administrimit té
efekteve té lévizjeve kryengritése, kontrollit t& idesé sé shtetit-komb dhe
aspiratave pér bashkim si né rastin e Italisé dhe Gjermanisé dhe té proceseve
pér pavarési si né rastin e Greqisé, Bullgarisé, Serbisé, disiplinimin e etjes
pér koloni, koordinimin e sjelljes ndaj rrénimit té perandorisé osmane etj.
Gjaté késaj kohe, népérmjet vendimeve gé u morén né takimet e organizuara
né kuadrin e funksionimit té tij juridiko-institucional u zgjidh ¢éshtja dhe
neutraliteti i Belgjikés (Konferenca e Londrés, 1830, 1839), pranimi i
Perandorisé osmane né pérbérjen e Koncertit (Konferenca e Parisit, 1856),

4 G.F.Martens, Frédéric Murhard; Karl von Martens; Friedrich Saalfeld (ed.) — Nouveau recueil de
traités d'alliance, de paix, de tréve, de neutralité, de commerce, de limites, d'echange etc. et de
plusieurs autres actes servant a la connaissance des relations étrangéres des puissances et etats de
I'Europe tant dans leur rapport mutuel que dans celui envers les puissances et etas dans d'autres
parties du globe depuis 1808 jusqu'a present. - Gottingue: Dieterich, 1817-1841. D’aprés Traité entre
la France et les puissances alliées: conclu a Paris, le 20 novembre 1815 (reproduction), Imprimerie
royale, 1815; visionnable sur Gallica.
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por me njé status specifik, gé éshté pérkufizuar si pozita e njé anétari qé
konsiderohej si i till&, por gé mbahej gjithmoné “jashté dere”, rregullimi i
pretenduar i ¢éshtjes ballkanike né Kongresin e Berlinit, 1878, trajtimi dhe
vendosja e kufijve kolonialé, gjithashtu né Berlin, né Konferencén e vitit
1885 etj.

Anétarésia

Duke mos gené organizaté ndérkombétare né téré kuptimin e fjalés, nuk
mund té flitet pér anétarési, si e drejté ose si térési procedurash gé duheshin
ndjekur pér t’u béré anétar i Koncertit. Por dihet sakté se anétarét e tij ishin
pjesé e drejtépérdrejté ose térthorté e t& ashtuquajturés Aleancé e Shenjté>.
Anétaré themelues mund té konsiderohen Rusia, Austria dhe Prusia. Pak mé
voné rrethi i anétaréve zgjerohet duke pérfshiré Mbretériné e Bashkuar dhe
Francén. Pérmenden si pjesé e koncertit Portugalia, Suedia dhe Perandoria
Osmane. Roli dhe pjesémarrja e tyre nuk kané géné té njéjta me ato té
shteteve gé formonin bérthamén dhe strukturén kryesore vendimmarrése.

® Lufta e Tridhjetevjecare (1618-1648) ishte njé konflikt pér hegjemoni, pér ekuilibrin politik dhe
dominimin fetar. Ajo u zhvillua ndérmjet fugive t&¢ médha té kontinentit. Teatri kryesor i luftés ishte
hapésira e Perandorisé sé Shenjté Romake (Gjermano-Romake). Ajo u zhvillua ndérmjet Lidhjes
Katolike dhe Bashkimit Protestant. Né planin e dominimit né kontinent aktorét kryesoré ishin nga
njéra ané habsburgét né aleancé me Austring, Spanjén dhe nga ana tjetér francezét né aleancé me
Holandén, Danimarkén dhe Suediné. Betejat kryesore u zhvilluan kryesisht né Gjermaniné e sotme,
por u shtriné dhe patén ndikime, viktima dhe shkatérrime t& shumta né té gjitha principatat dhe shtetet
europiane. Nuk zgjati 30 vjet, sic le té kuptohet emértimi me té cilin éshté fiksuar né histori. Periudha
prej 24 tetorit t& viti 1618 deri né 24 tetor té vitit 1648, pérshkohet nga sé paku 13 luftéra dhe 10
marréveshje pageje. Qéllimet fillestare ishin té& karakterit fetar, por ishte e qarté se interesat
ekonomike géndronin né themel. Traktatet e Vestfalisé i dhané fund Luftés, mé 24 tetor 1648. Ato
géndrojné né bazén e “sistemit vestfalian”, té sanksionuar prej tyre. Pér shkak se pérfagésuesit e
katolikéve dhe protestanéve kishin refuzuar té takoheshin sé bashku, u vendos gé negociatat pér
katolikét t& zhvilloheshin duke filluar nga dhjetori i vitit 1644 né Minster dhe pér protestanét nga
1645 né Osnabriick. Tre traktatet e Vestfalisé jané: Traktati i Pages sé Munster, i 30 janarit 1648,
ndérmjet Perandorisé Spanjolle dhe Provincave té Bashkuara si dhe dy traktatet e nénshkruara mé 24
tetor 1648, Traktati i Mdunster (Instrumentum Pacis Monasteriensis) ndérmjet Perandorit té
Perandorisé sé Shenjté romano-gjermanike dhe Francés (dhe aleatéve té tyre pérkatés), Traktati i
‘Osnabriick (Instrumentum Pacis Osnabrugensis) ndérmjet Perandorit t& Perandorisé sé Shenjté
romano-gjermanike dhe Perandorit suedez.
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Rrethi i shteteve té pérfshira né grupin e Fugive t€ Médha, ose né kuptimin
modern té konceptit anétarési, gjaté shekullit t& XIX, ka ndryshuar. Né
fundin e shekullit t& XIX ato ishin gjashté dhe konkretisht Anglia, Franca,
Gjermania, Austro-Hungaria, Rusia, Italia.

Koncerti Europian pati jeté deri ne fillimin e Luftes sé Paré Botérore.

QEéllimi dhe veprimtaria

Aleanca e Shenjté u rikrijua si mburojé e “restaurimit” té legjitimitetit, e
rikthimit né pushtet té dinastive té vjetra né disa nga shtetet e Europés,
pérfshiré edhe veté Francén. Né kété kuptim ajo éshté cilésuar si shprehje e
fitores sé pérkohshme té “Europés konservatore” mbi “Francén
revolucionare”. Por pérpjekjet pér rivendosjen e feudalizmit nuk mund té
kishin sukses. Duke pérfagésuar tentativa pér rikthim né té kaluarén, ato
déshtuan, sikurse déshtoi edhe tentativa pér rimékémbjen e “Perandorisé sé
Shenjté Romake”.

Rosemary Beard né studimin e vet Talleyrand and the Congress of Vienna,
duke iu referuar librit t&¢ Harold Nicolsonit The Congress of Vienna,
(Nicolson, 1961) shkruan se

“Né gofté se... minimumi i forcés kundérshtuese...do té ishte i barabarté
me maksimumin e forcés agresore... do té kishte njé ekuilibér real. Por
situata lejon vetém njé ekuilibér, qé éshté artificial dhe i papércaktuar
dhe gé mund té zgjaté pér aq kohé, sa disa shtete t¢ médhenj do té ruajné
frymén e vetépérmbajtjes dhe drejtésisé.”®

Edhe pse ky ekulibér ishte deri diku artificial ndihmonte sidoqofté né
ndértimin e marrédhénieve midis shteteve pjesémarrés né kéto organizata.
“Aleanca e Shenjté ishte aspekti mé origjinal i konfiguracionit t& Vjenés.
Emri i larté largonte vémendjen nga kuptimi i saj veprues, gé ishte fugia e

® Tallewyrant, né Harold Nicolson, The Congress of Vienna.
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njé elementi té vetépérmbajtjes morale né marrédhéniet midis Fuqive té
médha.” (Kissinger, 1999)

Kongresi i Vjenés dhe Aleanca e Shenjté e krijuar prej tij arritén té
vendosnin page dhe siguri relative pér njé kohé té gjaté. Por legjitimiteti i
pretenduar nga ana e Kongresit té Vjenés solli edhe triumfin e
konservatorizmit. Henri Kisingeri, (Henry Kissinger) ish sekretar shteti i
SHBA dhe studiues i shquar i marrédhénieve ndérkombétare, thoté se me
Aleancén e Shenjté palét nénshkruese u angazhuan pér té ruajtur status quo-
né e brendshme né Europé dhe “pér heré té paré né historiné moderne,
Fuqité Europiane ndérmorén njé mision té pérbashkét.”(Kissinger, 1999)

Lidhja pérfagésonte aleancén ndérmjet monarkive europiane, té cilat
zotoheshin se do t’i pérmbaheshin “parimeve Kkristiane té besimit dhe
rregullit pér drejtimin e subjekteve brenda vendit né marrédhénie me njeri
tjetrin”. Sipas Aleancés, né qofté se regjimi geverisés i njérit prej shteteve
anétare té Lidhjes ishte i kércénuar deri né pérmbysje, té tjerét duhet t’i
ofronin ndihmé té gjithanshme. “Kursi i adoptuar nga Fugité né
marrédhéniet midis tyre, duhet té ndryshonte rrénjésisht dhe ishte urgjente
gé ai té zévendésohej me njé sistem té gjérave té mbéshtetura né té vértetat e
frymézuara nga besimi i pérjetshém te Shpétimtari yné.” (Schwarz, 1935)

Idea fillestare bazé ishte gé Koncerti té pérbénte njé organizém joformal, ku
fuqité Europiane té kishin rast pér t’u konsultuar sé bashku né momente
krizash dhe té shérbente si njé instancé supreme, si njé qeveri
ndérkombétare, e pajisur me kompetenca té gjera, e autorizuar zyrtarisht pér
té ndérhyré né punét e brendshme té shteteve té tjeré. Por ajo, u kundérshtua
nga britanikét, té cilét insistonin gé ky organizém ndérkombétar té ngrihej
dhe té vepronte mbi bazén e parimit t¢ mosndérhyrjes, i cili duhet té
afirmohej si thelbi i sistemit ndérkombétar té asaj kohe, gé mbéshteteshin
edhe mbi parimet e vetevendosjes kombétare dhe té liberalizmit, té
propaganduara nga Revolucioni Francez i 1789. Ishte shprehje e njé realiteti
té caktuar historik, gé u shfaq né faktin se né projektet pér krijimin e
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Koncertit u ballafaquan interesa té ndryshme kombétare nga palét
pjesémarrése.

Henri Kisinger, vleréson se sistemi i Kongresit té Vjenés, i lidhur me emrin
e VVon Meternich-t, princit té Austrisé, gé adoptoi pér heré té paré né histori
né rrugé institucionale konceptin e pérbashkét té drejtésisé né sistemin
ndérkombétar, do t’i paraprinte dhe do t’i shérbente si model Uillsonit.
Népérmjet skemave qé ndértoi pas Luftés sé Paré Botérore me themelimin e
Lidhjes sé Kombeve, Uillsoni krijoi njé sistem ndérkombétar né emér té
ekuilibrit té forces, té mbéshtetur pikérisht né pérdorimin e dhunés, ku forca
dhe e drejta ishin né harmoni té ploté. (Kissinger, 1999, 79) Ekuilibri i
forcés, pérdorimi i té cilit shpresohej se do té shérbente pér té siguruar
pagen, do té pushonte sé ekzistuari pas Luftés sé Dyté Botérore. Si¢ deklaroi
né prill 1949, Uorin Ostin (Warren Austin), ish ambasadori i SHBA né
OKB, “Popujt e Kombeve té Bashkuara, té cilét morén pérsipér té bashkonin
pérpjekjet e tyre né organizatén ndérkombétare pér té ruajtur pagen
ndérkombétare dhe siguriné dhe, me kété qéllim, pér té marré masa
kolektive té efektshme, paraqgitén zyrtarisht elementin e epérsisé sé forcés
pér pagen. E késhtu u shua ekuilibri i plakur i forcés”. (Kissinger, 1999,
458)

Sistemi i Koncertit me strukturat dhe vendimet qé merrte heré pas here
kontribuoi né krijimin e njé atmosfere pérgjithésisht pagésore. Periudha e tij
u karakterizua nga mungesa relative e konflikteve ndérmjet fugive
Europiane. Ai i siguroi Europés njé jeté gati njéshekullore pa luftéra midis
Fugive té Médha. Pér rreth 40 vjet, deri né Luftén e Krimesé, 1854 dhe
pastaj pér rreth 60 vjet té tjera nuk pati konflikte midis Fugive té Médha ose
lufté té pérgjithshme. Vlerésohet orientimi 1 tij g€ né raste
mosmarréveshjesh midis shteteve, palét t’iu drejtoheshin fillimisht
konsultimeve dhe negociatave diplomatike pérpara se té rrémbenin armét
dhe té nisnin luftén. Kjo filozofi e pérgjithshme, kjo vijé sjelljeje ndihmoi né
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parandalimin e njé vargu konfliktesh lokale dhe té luftés botérore, sé paku
deri né vitin 1914, vit gé vulosi shkatérrimin spektakolar té kétij sistemi.

Roli i Koncertit nuk duhet té mbivlerésohet, sepse sérish luftérat dhe
vuajtjet, mundimet dhe kostot e médha njerézore gé ato shkaktonin edhe pse
nuk ishin té pranishme né kontinent, zhvilloheshin né kolonité e shteteve
europiane.

Koncerti Europian - pararendés i té parés organizaté
ndérkombétare politike

Koncerti Europian i Fugive té Médha ishte njé aleancé e organizuar shtetesh
dhe mund té cilésohet si pararendésja e té parés organizaté ndérkombétare
politike. Ai veproi jo si organizaté ndérkombétare né kuptimin e miréfillté té
fjalés, por si aleancé e Fuqive t¢ Médha pér dominimin dhe disiplinimin e
jetés politike dhe ekonomike né kontinentin Europian, madje edhe jashté tij.
Né njé varg konferencash té zhvilluara gjaté jetés sé vet njéshekullore ai
kultivoi frymén e bashképunimit té vazhdueshém né shérbim té garantimit té
pages népérmijet rregullimit pagésor t& mosmarréveshjeve ndérkombétare.

Ai nuk kishte tiparet e plota formalo-juridike té njé organizate té miréfillté
ndérkombétare, pér shkak se nuk ekzistonte njé marréveshje midis shteteve,
gé té fiksonte angazhimin pér takime periodike ose pér krijimin dhe
funksionimin e organeve institucionale. Rregullat mbi té cilat vepronte nuk
ishin té formalizuara né njé akt themeltar apo né njé dokument kushtetues,
sikurse do té ndodhte njé shekull mé voné me Lidhjen e Kombeve dhe me
OKB-né, té cilat u krijuan mbi bazén e Statutit apo té Kartés themeluese. |
mungonte permanenca, nuk kishte organe té pérhershme legjislative,
administrative apo ekzekutive. Baza juridike e tij ishte thjesht njé
marréveshje pér t'u bashkuar dhe organizuar né rast kércénimi té pages dhe
getésisé sé Europés. Por, ishte i pari forum shumépalésh joformal, ku fugité

evropiane konsultoheshin né raste krizash pér administrimin e tyre. (Lindley,
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2006: 83) Udhéhigej nga parimi i domosdoshmérisé sé zhvillimit té
konsultimeve dhe demarsheve diplomatike pérpara se palét né konflikt t'iu
drejtoheshin arméve, ¢ka ndihmoi né parandalimin relativ té konflikteve té
armatosura.

Né kéndvéshtrimin e konceptit té organizatés ndérkombétare té miréfillté do
té ishte e véshtiré gé Koncerti Europian té cilésohej si e tillé. Megjithaté,
konsiderohet si njé nga organizmat ndérkombétare mé té spikatura dhe mé
jetégjata té kohés gé, me sanksionimin e disa té drejtave dhe privilegjeve pér
Fuqité e Médha, krijoi njé numér precedentésh si pér Lidhjen e Kombeve
ashtu edhe pér OKB-né, té cilat iu dhané disa prej Fugive té Médha
anétarésim té pérhershém dhe té drejtén e vetos.

Nga piképamja formale, Koncerti Europian, kapérceu dukshém kufijté
normalé té njé organizate ndérkombétare dhe mori pérsipér té drejtén e njé
organi gjygésor. Ai i njohu vetes atributin pér té diskutuar mbi fatin e
shteteve gé ekzistonin apo gé mund té krijoheshin. Koncerti jepte verdiktin
pérfundimtar rreth “legjitimitetit ndérkombétar” dhe statusit té€ tyre. Ai
vendosi edhe njé numér normash té pérgjithshme, njé pjesé e té cilave
lidheshin me politikén e brendshme dhe té jashtme té shteteve. Té tilla ishin
ato gé kishin té bénin me lundrimin né lumenjté ndérkombétaré, me
gjykimin e rasteve té tregtisé sé skllevérve, me mbrojtjen e té drejtave té
minoriteteve etj. Marrja pérsipér e késaj kompetence pérligjej né emér té
interesave té komunitetit ndérkombétar.

Ai u ideua, u strukturua dhe u konsolidua népérmjet njé sistemi traktatesh,
si¢ ishin ai i Shomonit (Chaumont), i Parisit dhe akti i Vienés. Né vend té
njé ekuilibri gati mekanik gé ekzistonte né shekullin e XVIII, vendosi dhe
ruajti njé sistem mé té strukturuar marrédhéniesh ndérmjet shteteve, njé faré
Bashkimi europian, té krijuar pikérisht né djepin e kombeve, té cilét né até
kohé ishin thjesht instrument, qé, si¢ thoshte Jacques-Alain Sédouy,
aspironin té béheshin objekt i kétij “Koncerti brilant”. (de Sedouy, 2009)
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Koncerti i Kkishte atribuar vetes pushtete té vecanta qé iu pérngjasonin
funksioneve geveritare, té cilat duheshin zbatuar pér té& siguruar rendin
monarkik, (Rich, 2006: 24-27)pér té vendosur rregull edhe né ndarjen e
kolonive. Gjaté cerekut té fundit té shekullit XIX pérfundoi ndarja e botés
midis Fugive t¢ Médha. Prej vitit 1876 dhe deri né vitin 1900 zotérimet
koloniale né hapésirat e gjashté Fugive mé té médha té Europés u shtuan nga
40 milioné km? deri né 65 milioné km2. Por jo gjithécka shkonte sipas
vullnetit dhe déshirés sé té gjitha Fugive. Nga njéra ané ishte fryma e zgjimit
kombétar dhe e lévizjes pér clirim e dekolonizim, nga ana tjetér ishin
kontradiktat midis veté Fugive.

Pas luftés franko-prusiane (1870-1871), né Europé, rifilluan konfliktet
diplomatike midis fugive kryesore, gé u pasuan nga gara e shfrenuar e
armatimeve dhe nga formimi i bllogeve ushtarake té kundérta. “Koncerti
Europian”, i cili pati njé géndrueshméri normale deri né Kongresin e Berlinit
(gershor-korrik 1878), pas pérfundimit té tij mori plasaritjet e para dhe nisi
rrugén e shthurjes. Pas Kongresit té Berlinit, Koncerti, i gérryer nga
pérplasje interesash midis fuqive, filloi té shthuret. Jeta ndérkombétare do té
karakterizohej tashmé nga acarime té hapta midis dy grupimeve té fugishme,
Aleancés Tripaléshe, té pérbéré nga Gjermania, Austro-Hungaria dhe Italia,
té themeluar né vitin 1882 dhe Aleancés, né fillim dypaléshe, Francé-Rusi, té
themeluar né vitin 1891, gé u shndérrua mé pas né Aleancén Tripaléshe ose
Antanta Kordiale, e pérbéré nga Anglia, Franca dhe Rusia, 1904-1907.
Ndérkohé po dilnin né skené shtete té reja té fugishme, si Gjermania dhe
Japonia, té cilat u shfagén né arenén e politikés koloniale kur pjesa mé e
madhe e kolonive ishte e ndaré midis Anglisé dhe Francés. Eshté kjo arsyeja
gé né pragun e shekullit XX midis tyre fillojné ballafagimet e hapura né
periferité e globit pér rindarjen e botés, rezultat i té cilave ishin luftrat
amerikano-spanjolle (1898), anglo-boere (1899-1902), ruso-japoneze (1904-
1905) dhe italo-turke (1911-1912).
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Koncerti Europian dhe Shqiptarét

Shqipéria, e cila nuk ishte ende shtet, do té ndeshej pér heré té paré né
ményré institucionale me Koncertin Europian né kohén e Kongresit té
Berlinit (13 gershor-13 korrik 1878), gé rishikoi Traktatin e Shén Stefanit, 3
mars 1878. Né até kohé ajo ishte pjesé e hapésirave ballkanike té
Perandorisé Otomane, statusi dhe kufijté e té cilave ishin trajtuar nga
Traktati i Shén Stefanit. Por ndryshe nga sa kishte ndodhur me popujt e
tjeré, té cilét kishin pérfituar maksimalisht nga dispozitat e tij, me
Shqipériné dhe shqiptarét kishte ndodhur e kundérta. Ai, duke cunguar
ndjeshém térésiné territoriale té Perandorisé Osmane, kishte sakrifikuar
edhe pjesé té réndésishme té trevave shqiptare, té cilat ua Kishte kaluar
shteteve t& tjeré’, g& u krijuan mbi rrénojat e saj. Shqiptarét shpresonin se
nga rishikimi i tij do té korigjoheshin padrejtésité dhe né pérfundim do té
ndryshonin pér miré pozita dhe kufijté e tyre. Ishte kjo arsyeja pse né
Byroné e Kongresit u depozituan ato dité njé varg kérkesash, peticionesh,
letrash, ankesash, thirrjesh etj, gé vinin nga pérfagésues té krahinave té
ndryshme shqiptare,® té cilat, si¢ rezulton, nuk u pérfillén. Shqiptarét nuk u
ftuan dhe nuk u dégjuan né Kongres. Céshtja e té ardhmes sé tyre, si e tillé,
nuk gjeti vend as térthorazi né ndonjé nga pikat e rendit té dités dhe as nuk u
pérmend né diskutimet e zhvilluara. Kryetari i Kongresit, Bismarku, refuzoi
té pranonte té flitej pér ta, duke i cilésuar thjesht si “turqg malésoré”. Madje
dhe nuk nguroi té shprehej se nuk dinte té kishte ndonjé komb shqiptar.
(Taylor, 1954:253)

" E drejta ndérkombétare e asaj kohe e konsideronte t& ligjshme dhe krejt normale nga ¢cdo piképamije
pushtimin dhe aneksimin e territorit té shtetit t¢ mundur nga ana e shtetit fitues. Sér Gerald
Fitzmaurice tregon normén qgé zbatohet né kéto raste: “Tani mund té shihet si njé parim i rrénjosur i
té drejtés ndérkombétare gé, né raste té tilla, situata né fjalé duhet té vlerésohet dhe traktati duhet té
interpretohet né dritén e normave té té drejtés ndérkombétare, gé ekzistonin né até kohé e jo ashtu si¢
jané sot”. lan Browlie, Principles of Public International Law, Sixth edition, Oxford University
Press, Inc New York, 2003, f. Brownlie, f. 203 (Doktrina e té drejtés ndérkombétare). Por Fugqité e
Médha té asaj kohe gjykuan se pretendimet e Rusisé kishin qéné tepér ekcesive dhe kishin prishur
ekuilibra té réndésishme né rajon. Prandaj, pér rishikimin dhe korigjimin e tyre organizuan Kongresin
e Berlinit.

8 Shih shénimin 33 mé sipér.
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Edhe pse zéri i Shqipérisé mbeti pa jehoné né kété “forum té larté” té
diplomacisé evropiane, aspekte té vecanta té saj u béné, dashur pa dashur,
objekt diskutimi, pér shkak se me to implikoheshin interesa té Fugive té
Médha ose té klientéve té tyre, fqinjé té Shqipérisé.

Né Traktatin e Berlinit dhe né 20 protokollet e tij, pérmenden me dhjetra e
ndoshta me gindra heré emrat e gjithé popujve té tjeré té rajonit, té cilét
ishin pjesé e Perandorisé Otomane. Shqipéria dhe shqiptarét u shpérfillén
prej Fugive t¢é Médha né Kongres. Emri i saj, i njé rajoni gé ndodhej né
Ballkan, “te pragu i derés” i Fugive té Médha dhe emri i banoréve té saj,
shqiptaréve, pérmenden gjithashtu, por kryesisht vetém nga pérfagésuesit e
Turqisé, né ményré rastésore dhe pa ndonjé kontekst té réndésishém.
Pérfagésuesit e Fugive heshtén Kkrejtésisht pér ekzistencén dhe
domosdoshmériné e trajtimit dhe pércaktimit té statusit té tyre. Heshtja, kjo
ményré diplomatike pér té mos théné as po dhe as jo, pasoi edhe reagimin
ndaj dhjetéra e dhjetéra kérkesave me shkrim gé iu drejtuan atyre nga
organet e Lévizjes Kombétare Shqiptare, té personifikuara nga Lidhja
Shqiptare e Prizrenit, themeluar tre dité pérpara celjes sé punimeve té
Kongresit. Nuk pati ndonjé veprim apo vendim gé t& merrte né konsideraté
aspiratén e shqiptaréve pér t’u shképutur nga Perandoria Osmane dhe pér té
krijuar shtetin e tyre. E vetmja gjé qé, me sa duket, i interesonte diplomacisé
sé Fuqgive té Médha né ato kohé, ishte pérdorimi i territoreve té tyre si
monedhé shkémbimi, si hapésira pér zmadhimin e shteteve té tjeré té
Ballkanit. Liriné dhe pavarésiné e shqgiptaréve nuk e trajtoi si
domosdoshmeéri, si njé té drejté natyrore, por si njé prerogativé ekskluzive té
vetén, pér té vendosur njé page pér té tjerét né kurriz té shqiptaréve, qgé, sic
pritej, rezultoi e brishté dhe e pagéndrueshme.

Rezultuan iluzive shpresat pér njé mbéshtetje apo pérkrahje nga ana e
diplomacisé sé Fugive té Médha apo pér zgjidhje té bazuara te principialiteti
i normave té sé drejtés ndérkombétare, té reklamuara si neutrale dhe né dobi
té triumfit té sé drejtés. Atéheré e drejta ndérkombétare ishte produkt, pér
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pasojé edhe privilegj i “botés sé qytetéruar”. Ajo shérbente vetém si
rregullator ekskluziv i marrédhénieve ndérmjet té ashtuquajturve “shtete té
gytetéruar”. Popujt e vendeve té tjera, pérjashtoheshin a priori nga sfera e
veprimit t& saj. Eshté kjo arsyeja qé ¢do veprim arbitrar, ¢do dhunim e
shkelje e té drejtave té popujve té tjeré té vegjél nuk térhiqte, qofté edhe
formalisht, vémendjen e forumeve té larta té diplomacisé. Shqiptarét
pérfshiheshin né kategoriné e popujve pa organizim politik dhe pa vetédije
kombétare. Edhe pse evropiané, nuk pranoheshin si pjesé e “botés sé
qytetéruar”, anétarét e sé cilés kishin privilegjin e subjektit t& sé drejtés
ndérkombétare. Normat e saj shtriheshin mbi té vetém kur ishte fjala pér té
kénaqur interesat e klientéve té saj té preferuar. Sé kétejmi kuptohet pse
pérgjigja e diplomacisé sé Fugive t¢ Médha u formulua né trajtén e njé
heshtjeje té thellé ndaj tragjedisé sé shqiptaréve. Mbi parimet e kétij “morali
politik” dhe késaj “té drejte ndérkombétare” Evropa e asaj kohe pérkrahu
ambiciet e vendeve té tjeré ballkaniké, té cilét i kishin ndértuar ato mbi
mohimin e aspiratave té shqiptaréve pér liri dhe shtet té pavarur.

*

Koncerti Europian, népérmjet Kongresit té Berlinit njohu pavarésing e
Serbisé, Malit té Zi dhe Rumanisé. M& voné, né vitin 1878 ia njohu edhe
Bullgarisé dhe vetém né vitin 1913 edhe Shqipérisé. Al, i karakterizuar nga
kontradikta té thella ndérmjet anétaréve, mbijetoi deri nga fillimi i shekullit
té XX. Shprehje e mbijetesés ishte Konferenca e Ambasadoréve e Londrés, e
viteve 1912-1913. Ajo do té mbetej né histori si njé ndér edicionet e fundit
té shfaqjes seé tij zyrtare, ku 6 Fugité morén vendime mbi problemet gé dolén
nga luftrat ballkanike, ndér to edhe mbi statusin dhe kufijté e Shqipériseé.
Edhe késaj here “Koncerti” vazhdoi géndrimin shpérfillés ndaj té ardhmes
politike té shqiptaréve, duke favorizuar sérish fqinjét. Por, ai u ndodh
pérpara njé ngjarjeje gé nuk mund ta shpérfillte. Shqgiptarét, mé 28 néntor
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1912, kishin shpallur shképutjen nga Turgia dhe krijimin e shtetit té tyre té
pavarur né hapésirat e katér vilajeteve té Turqgisé europiane, ku jetonin prej
shekujsh. Me kété akt déshmuan pjekuriné politike dhe vendosmériné pér t’u
rreshtuar krahas popujve té tjeré té bashkésisé ndérkombétare.

Té ndodhur pérballé kétij realiteti dhe nevojés pér ruajtjen e disa ekuilibrave
politiké né rajon e mé gjeré, pas shumé hezitimesh, “Koncerti” pranoi daljen
e tyre si subjekt i sé drejtés ndérkombétare, njohjen e Shqipérisé si shtet i
pavarur. Por njé pjesé té territoreve e pérdori pér té kénaqur ambicjet
ekspansioniste té fqinjéve, té ciléve iu cedoi rreth gjysmén e tyre. Ky
géndrim jo vetém nga veté shqiptarét, por edhe nga té huajt, u stigmatizua si
sakrifikim i Shqipériseé.

Njé ndér té huajt, nga mé té réndésishmit e skenés politike botérore té asaj
kohe, gé u shpreh gjithé cinizém dhe fatkegésisht tha njé té vérteté té
dhimbshme pér shqiptarét, ishte shefi i Foreign Offic-it britanik, lordi
Eduard Grei (Edward Grey). Me cilésiné e kryetarit té Konferencés, ai tha se
“marréveshja ndérmjet fugive lidhur me kufijté verioré té Shqipérisé, u arrit
pas pérpjekjesh té gjata dhe té véshtira diplomatike. U vendos qé zona
bregdetare dhe Shkodra té jené shqiptare, kurse Ipeku, Prizreni, Dibra dhe
pas shumé negociatash edhe Gjakova té lihej jashté Shqipérisé. Ky rregullim
I njé pjesé té& madhe territori pér t'u ndaré ndérmjet Serbisé dhe Malit té Zi,
si fryt i fitores. Arritja e marréveshjes ishte thelbésore pér pagen né Evropé
dhe, sipas mendimit tim, u realizua pikérisht né kohé pér té ruajtur pagen
midis Fugive té Médha” ° (korsivi i autorit).

Ajo ¢cka ndodhi né até kohé me Shqipériné jepet né njé karikaturé té majit
1913, e cila pasqyron zhvillimet né Konferencén e Ambasadoréve né
Londér, ku Fuqité e Koncertit Europian, pasi kishin skicuar né vija té

® Arben Puto, Pavarésia shgiptare dhe diplomacia e Fugive t& Médha (1912— 1914), Tirang, 1978, f.
503. Ai shkruan ndér té tjera se sipas té dhénave gé ekzistojné Serbia mori 82 % territor dhe 55 %
popullsi mé shumé nga sa kishte, Mali i Zi 62 % territor dhed 100 % popullsi mé shumé, kurse Gregia
68 % territor dhe 67 % popullsi mé shumé.
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pérgjithshme mendimin pér njé té ardhme politike shtetérore té shqiptaréve,
diskutuan dhe zvogéluan dhunshém kufijté e tyre.

Autori 1 veprés, i ndérgjegjshém se ajo gé po kryhej me Shqipériné ishte njé
turp pér Fuqité e Médha, thumbonte ashpér politikén dhe diplomaciné e tyre.
Qendrimet e Konferencés sé Ambasadoréve i identifikonte si “funerali i

Shqipérise”.*

Karikatura ishte botuar né revistén satirike vjeneze “Kikeriki”. Ajo mbante
parasysh, sidogofté njé opinion mbizotérues té asaj kohe, qé kishte té bénte
me rolin e Austro-Hungarisé ndaj shqiptaréve. Ishte fakt se Vjena u ndodh
né krah té tyre, madje duke ndérmarré edhe disa veprime té guximshme.
Qeveria austro-hungareze, e cila ndigte me vémendje ngjarjet né veriun e
Shqipérisé, vecanérisht veprimtariné e Malit té Zi, pér aneksimin e Shkodrés
dhe té krejt rajonit, i dérgoi geverisé malazeze njé ultimatum, népérmjet té
cilit i kérkoi largimin e té gjitha forcave serbe apo malazeze nga territori
shqiptar, pérfshiré edhe léshimin e Shkodrés. Ky veprim i vendosur béri gé
Shkodrén té mos e aneksionin malazesté dhe qé veriu i Shqgipérisé té mos
shképutej nga trungu i saj.

Thénia e Grejit 110 vjet mé parg, tingéllon shumé e aktuale dhe gati identike
me kérkesat qé vazhdojné té avancohen heré pas here ndaj Kosovés sé sotme
nga pérfagésues té politikés ballkanike dhe asaj peréndimore.

10 N& shtypin e pérditshém shgiptar e ka sjellé gazetari Armand Plaka. Shih Revista Mapo, November
10, 2016.
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Ajo ngjan si dy pika uji me shumé deklarime gé pérsériten kohé pas kohe
nga funksionaré té institucioneve té réndésishme ndérkombétare. Njéri prej
tyre éshté sllovaku Miroslav Lajcak, pérfagésuesi Special i BE pér Dialog
Prishtiné-Beograd. Thénie té tij, dhe pse té shqgiptuara né shekullin XXI,
afrohen me konceptet e Koncertit Europian té Fugive t¢ Médha. BE-ja e
sotme, né emér té té cilit flet z. Lajcak, nuk éshté dhe nuk mund té
pretendojé té drejtén e instancés supreme finale pér strukturimin gjeopolitik
e gjeostrategjik té Europés, té pranimit ose jo té aktoréve té rinj, té
pércaktimit té kufijve té tyre, té afirmimit té regjimit politik dhe
ngandonjéheré edhe té emérimit té drejtuesve té tyre politiké e shtetéroré etj.
Né até kohé, si¢ u tha, viktimé e géndrimeve té tilla ishte edhe Shqipéria,
gjysma e sé cilés u muros né themelet e pages fiktive europiane, nga
Konferenca e Londrés, 1912-1913.

Njé studiues me emér, profesori zviceran, Pol Gugenheim (Paul
Guggenheim), duke analizuar kéto géndrime thoshte se Fugqité e Médha
ushtronin njé pushtet té& uzurpuar, ilegjitim, sepse pérfagésimi permanent i
interesave europiane gé ato i kishin dhéné vetes pa té drejté, i kundérvihej
parimit té barazisé sé shteteve. (Guggenheim, 1953:218-219)

Nga kohét pér té cilat flet Gugenheimi dhe kolegét e vet, ka kaluar mé
shumé se njé shekull. Mentalitetet e popujve dhe konceptet e politikés kané
ndryshuar. Politika ka pranuar dhe ka sanksionuar parimin e vetévendosjes
Sé popujve, i cili e ka ¢aré rrugén e vet pérmes véshtirésish té shumta né njé
realitet problematik ndérkombétar, ku sérish nuk mund té mohohet roli dhe
réndésia e Fugive té Médha. Sot, pesé prej tyre kané atributin ekskluziv té
anétarit té pérhershém té Késhillit té Sigurimit t¢ OKB-sé dhe privilegjin e
té drejtés sé vetos né marrjen e vendimeve. Por, gjithsesi éshté fakt se,
sidogofté, popujt nuk mund té trajtohen mé si¢ béri Koncerti Europian me
Shqipériné né Konferencén e Ambasadoréve né 1912-1913, kur mé shumé
se gjysmén e saj ia kaloi fginjéve, nén justifikimin e ruajtjes sé paqges
europiane.
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Lajcaku, besoj se edhe Borelli, me sa duket nuk e diné se atéheré shqiptarét
u shpérndané padrejtésisht né gjashté shtete né Ballkan. Shumica dérrmuese
e popullsive té rajoneve kufitare me Shqipériné dhe Kosovén kané si gjuhé
té tyre shqipen, sepse jané shqiptaré. Nuk vértetohet kjo me popullsi té
shteteve fqinjé me Shqipériné, me ndonjé pérjashtim gé nuk pérfagéson
pothuajse asgjé. Kurse té dy shtetet e tyre, Shgipéria dhe Kosova, rrethohen
nga té gjitha anét nga véllezérit e vet té njé gjaku. Njé pjesé e atyre gé
mbetén matané né trojet e veta iu jané nénshtruar politikave mizore
asimiluese, té spastrimit etnik dhe genocidit. Ata jané shtrénguar me ¢do
mjet t& mos guxojné té thoné se jané shqiptaré, as té flasin né publik gjuhén
amtare shqipe, pa le mé té pretendojné té drejtén e arsimimit né até gjuhé,
sipas standardeve té pércaktuara nga aktet juridiko-ndérkombétare. Jané
detyruar madje té ndryshojné emrat dhe mbiemrat, duke iu shtuar
prapashtesa té tilla si “oviq”, “ovski”, “is” etj, gé vijné nga gjuha e shtetit ku
i la fati, si formé e rafinuar e dhunés politike shfarosése ndaj tyre.

Duke folur pér disa nga zhvillimet né kontinent Z. Lajcak éshté shprehur se
“Ne jemi roje té vlerave evropiane dhe zgjidhja duhet t’i afrojé té dy palét
dhe té jeté e pranueshme nga BE. Zgjidhja duhet té jeté né frymén e
shekullit 21 dhe jo té 19”. Zoti Lajcak mbrohet me shekullin e 21 pér té
sulmuar shekullin e 19, por né fakt zgjidhjet qé propozon dhe arsyetimi gé
bén duket se vijné pikérisht nga ai shekull. Né ato kohéra filloi copétimi i
trojeve shqiptare pér plotésimin e kérkesave tekanjoze té fqinjéve pér
hapésira té médha territoriale. Né ato kohéra shqiptarét u shpérfillén dhe,
céshtja e tyre, ¢céshtja kombétare mé e fundit ende e pazgjidhur né Ballkan,
si¢ shprehet mendimtari i shquar Rexhep Qosja, shtyhej nga “stina né stiné”
pér té mbetur e paprekur deri né Konferencén e Londrés, ku sérish mori njé
zgjidhje gjysmake. Arsyetimi ishte, si¢ u tha, alibia e madhe, sakrifikimi i
tyre pér dobiné e pérbashkét, garantimin e pages europiane. Por, sikurse né
fillimin e shekullit t& kaluar edhe tani nuk ka asnjé motiv pérse kostot e
pages europiane dhe stabilitetit rajonal t'i paguajné shqiptarét. Duhet t'i
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paguajné ata qé i kané krijuar problemet, ata gé iu kané borxhe shqiptaréve,
ata é jané mésuar té kérkojné dhe ia kané arritur t€ marrin gjithécka, madje
duke u llastuar nga Europa.

Do té déshirohej qé partnerét dhe aleatét ndérkombétaré té shqiptaréve, té
cileve ata iu jané pérjetésisht mirénjohés pér até gé béné né fundin e
shekullit té kaluar, té tregojné mirékuptimin e duhur ndaj hezitimit té tyre
pér té dégjuar dhe zbatuar késhillat gé iu pércillen. Mirékuptimi duhet té
mbajé parasysh faktin gé ata kané pas vetes njé histori fatkeqe gé flet pér
sakrifikimin e tyre né dobi té fqginjéve. Atéhere diplomacia e Fugive té
Médha i detyroi shqgiptarét me dhuné te viheshin nén pushtetin e armigve té
vet, té atyre qé i kishin fyer, Iénduar, poshtéruar, dhunuar, vraré e
masakruar.

* *

Pas Luftés sé Paré Botérore Fugité e Médha, té rigrupuara tashmé né
aleanca té reja, vazhduan té luanin rolin “rregullues” pér problemet e
politikés ndérkombétare. Né kété kohé pati njé zhvillim té ri mjaft evident, u
krijuan, si¢ u tha, organizatat ndérkombétare politiko-universale, té cilat
népérmjet zgjerimit té bazés sé funksionit rregullues, do té tentonin té
kufizonin monopolin tradicional vendimmarrés té Fuqgive té Médha. Por nuk
ishte as e lehté dhe as e mundur, sepse si Lidhja e Kombeve ashtu edhe
Organizata e Kombeve té Bashkuara krijuan struktura té tilla si Késhilli i
Lidhjes dhe Késhilli i Sigurimit i OKB, gé hera-herés marrin trajtat e
Koncertit Europian, duke véshtirésuar miratimin e vendimeve pér zgjidhjen
e situatave gé kércénojné pagen dhe siguriné ndérkombétare.
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Abstract

The signing and entry into force of the Stabilization and Association
Agreement of the European Union with Albania was a prelude to the
complete reform of Albanian legislation and the approximation of the legal
framework with EU law. Obtaining the status of candidate country was,
among other things, the certification of Albania's reform efforts in this
aspect. A fundamental reform in this direction was the intellectual property
right, especially copyright and related rights. In this regard, the change of
the existing law of 2005 was not seen as productive, but the creation of a
new legal framework which was finalized with the entry into force of law
no. 35/2016 "on copyright and other related rights”. This law achieved a
complete regulation of the legal framework on copyright, better protection
of these rights and a detailed regulation of their collective and individual
administration. Compared to the law of 2005, the new law no. 35/2016 is
not only more voluminous but has in some aspects conceptual innovations
of copyright and better systematic treatment in their protection. The purpose
of this paper is to identify the innovations brought by the reform of
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copyright legislation and the degree of its approximation to copyright in
European Union countries.

Key words: copy rights, collective and individual administration,
approximation with EU law.

1. Introduction

Efforts to reform copyright legislation in Albania have always been
accompanied by debates on the effectiveness of the protection of these
rights in practice. Stakeholders have always called for increased state
control over copyright protection and the fight against piracy. Television
piracy has been a concern. Although the denunciation of television piracy
has been more intense due to the interests of certain media entities which
have had the financial opportunity and the necessary means to denounce it,
statistically the greatest violation of copyright has occurred in the field of
literary and scientific works, and in the field of musical works. If previously
the legislation of the communist regime did not give a legal protection to the
works of foreign authors, the current legislation does not make any
distinction between subjects with Albanian citizenship and those with
foreign citizenship in terms of protecting their intellectual property. The
only difference is in terms of the duration of the protection of economic
rights of foreign authors, if the legislation of their country of origin provides
a shorter duration of protection of these rights compared to Albanian
legislation. Albania's accession to the European Union obliges the Albanian
state, like any EU member state or aspirant to join, to approximate its
legislation with the acquis communautaire. Such an obligation has been
legally sanctioned since the ratification of the Stabilization and Association
Agreement between Albania and the European Union, as the first step of
Albania's efforts to join the EU. For this reason, Albania was forced to
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change the law in force for the protection of copyright and the adoption of a
new law in 2016, namely law no. 35/2016 "On copyright and other
copyright related to it”. This law achieved a complete regulation of the legal
framework on copyright, better protection of these rights, detailed regulation
of their collective and individual administration, etc. Compared to the law of
2005, the new law no. 35/2016 is not only more voluminous but has in some
aspects conceptual innovations of copyright and better systematic treatment
in their protection. The purpose of this paper is to identify the innovations
brought by the reform of copyright legislation and the degree of its
approximation to copyright in European Union countries.

2. Historical development of copyright in Albania

The development of copyright in Albania is characterized by four main
periods through which it has passed. For the first time, Albanian law
regulates legal-civil relations with the object of intellectual creativity in the
Civil Code of 1929. Incorporated in several articles of the civil code,
copyright was considered as one of the objects of the right of possession.
Thus, copyright was regulated by the same articles of the civil code that
regulated the legal-civil relationship of ownership, or as it was called in the
Civil Code of 1929 "the right of possession™. In addition to material items,
the object of this legal-civil relationship were also intangible items.
Copyright was defined in the Civil Code of 1929 as the copyright and the
right inventors to their works and inventions (Tutulani and Semini, 2009:
23).

The second period of copyright development is that after the Second World
War and the installation of the communist regime in Albania. The civil law
of that period is characterized by a fragmentation of civil law into several
separate laws. The codification of civil law took place later in 1981. Prior to
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this codification, copyright was regulated in Article 58 of the General Part
of the Civil Code, which was a special law, which sanctioned the protection
of copyright as one of the personal non-economic rights. (Ahmeti, 2017: 40)
The regulation in only one article of copyright in this period made it
necessary to adopt bylaws in its implementation.

The third period is that of the codification of Albanian civil law of the
communist era. In the 1981 Civil Code, copyright is regulated in only 3
articles, articles 315-318 which regulate the recognition and protection of
copyright. Among the most important personal non-economic rights were
copyright and the right of invention and rationalization. Adulthood was not
required to be subject to copyright. Minors under the age of 14 could also be
copyright holders. Copyright arose at the moment when intellectual
creativity materialized somewhere in a certain form, whether orally or in the
form of manuscript, sketch, figure, etc. in order to be perceptible to the
public. Unlike previous legislation, the 1981 Civil Code distinguished
between original works and derived works. According to him, the derived
works were adaptations, translations, screenings, as well as any
transformation of literary works, music, etc. Persons who merely provided
technical assistance in the realization of an intellectual creation were not
called co-authors. The 1981 Civil Code did not provide the same protection
to Albanian and foreign citizens regarding copyright. Foreign nationals
enjoyed the protection of their copyright only in cases when Albania had
previously signed an agreement on mutual protection of copyright with the
country whose citizenship was the author of the work (Tutulani and Semini,
2009: 25).

The fourth period begins in 1992 and onwards, a period that brought about a
new regulation of copyright based on a free-market economy and the right
to private property. The new legislation of this period ensured a better
protection of copyright economic rights and liberalized private autonomy in
the contractual relations of the author with third parties (Ahmeti, 2017: 45).
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As a result of technological changes, the object of copyright was expanded
with works related to information technology, such as computer programs
(EPO, 2008: 9), etc.

In 2005, the law "On copyright and other neighboring related rights" was
approved, which brought more regulation and protection to this institute. In
the framework of the approximation of legislation with that of the EU in
2016, a new law on copyright and related rights was adopted. This law
applies to natural, legal, local, or foreign persons who exercise creative,
commercial, production or any other activity of evaluation, use, use or
alienation of literary, artistic or scientific works in the territory of the
Republic of Albania.

3. Subjects of copyright

Like any legal-civil relationship, that of copyright has as its elements the
subjects, the object, and the content of this relationship. The subject of
copyright is the author of intellectual creativity. Author is any natural
person or a group of natural persons, who creates a literary, artistic,
scientific work, original intellectual product, materialized, regardless of the
form and manner of expression.

In the logic of law there is no age limit to have this quality, therefore the
perpetrator can be any natural person with legal capacity, regardless of
whether he has the capacity to act. Even adult natural persons who have
been deprived or restricted of their ability to act may be the authors of their
intellectual creativity (Tutulani and Semini, 2009: 28).

Legal entities may not be authors of literary, artistic, or scientific works. But
it is accepted from practice that in special cases, in the capacity of only
economic copyright holder can also be a legal entity. For example, for
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audio-visual works, the author is the cinematic house. Exceptionally, there
is talk of cases of creativity due to the employment relationship. If a legal
entity (film company) contracts the staff individually for the purpose of
producing a film, where the content of the contract expresses the fact of
retention of authorship for the legal entity, against the individual payment
for each of the staff, this can be taken as a “sale” of the copyright in
advance, on behalf of the legal entity. However, even in this case it is only a
matter of transferring economic rights and not personal non-economic rights
which continue to remain with the specific authors of the audio-visual work,
such as the director, screenwriter, etc.

The legal relationship that is created between the author and his work is
called authorship. The moment of birth of authorship is the moment of
creation of the work. With the creation of the work, the right of authorship
arises, regardless of the age of the author. No further action is required.

When a work is created by the intellectual contribution of two or more
natural persons, they will be called co-authors. Copyright in a work, which
is the result of joint creative efforts of two or more authors, belongs to them
jointly, regardless of whether the work constitutes an indivisible whole or is
a union of independent parts. For the administration of copyright on the
joint work and the respective remuneration law no. 35/2016 refers to the
provisions of the Civil Code on co-ownership.

Each of the co-authors may use his part of the joint work, except when by
agreement between the co-authors the independent use of the parts created
by each of them is expressly prohibited, or when the independent use of the
creations of each of the co-authors harms the overall use of the joint work.
A person who has provided only material, technical or organizational
assistance and has not contributed with a minimum of intellectual creativity
in the realization of the work will not be considered as a co-author (Tutulani
and Semini, 2009: 34).
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Any author whose name appears on a work is presumed to be the author of
the work, until proven otherwise. If the work appears in anonymous form or
under a pseudonym, in a way that makes it impossible to identify the author,
the copyright holder will be the publisher. When the identity of the author is
revealed and he proves before the judicial authorities the authorship of his
work, then the copyright passes completely from the publisher or the
performer to the author of the work (Tutulani and Semini, 2009: 30) .

Summaries are also protected by copyright. Those persons who have created
a collection are the holders of copyright and enjoy these rights as if they
were the authors of this collection. The law gives these persons the right to
put their name or title and request their mention in any public use of these
summaries. The authors of the works, which are included in the summary,
have the right to an equal distribution of the reward that will be received
from the use of the summary, unless otherwise provided by contract or by
law. The authors of those works, which are included in the collection, retain
the exclusive rights to their works to be used independently of the
collection.

Authors enjoy copyright over their works, for the sole fact of the realization
of creation. No registration of the work or other formalities is required for
the existence and enforcement of copyright. Authors may voluntarily
register their works in a special register, which is maintained by the
Copyright Directorate. VVoluntary registration of works in the register of the
Copyright Directorate has legal effect until proven otherwise by a court
decision.

4. Object of copyright

The object of copyright is any original intellectual creation in the field of
literature, art, and science, which carries individual characteristics,
regardless of the manner or form of their expression. From the definition
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that the law gives to intellectual creativity, 3 elements must be met for a
creativity to be considered as a work in the sense of law:

1.

The work must be an original creation, which means that in its
content it must be a new work, not created before and from the set of
elements distinguishable from previous works even by the same
author.

The work should be an intellectual creation, with a minimum of
creative value (Tutulani and Semini, 2009: 59).

The work must contain individual characteristics, regardless of the
manner or form of expression, objective, and importance.

All the above conditions or elements must be met cumulatively. The
absence of even one of the elements does not classify creation as a work in
the sense of law, hence an intellectual creation.

An original work is a creation which has not existed before, or even if it has

existed before, is presented in a new form with new elements, which make it
distinguish from the previous creation. In the line of original works that fall
within the scope of copyright, the law has included:

a)

creations of speech, expressed through literary and journalistic
writings, lectures, religious sermons, speeches, any other oral or
written creations, and computer programs;

dramatic and dramatic-musical creations;
musical compositions, with or without lyrics;
choreographic creations and pantomimes;

audiovisual creations, which include cinematographic creations and
other audiovisual creations created in similar ways to
cinematographic creations, radio works;
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f) creations of visual art in the field of painting, sculpture and graphics,
monumental decorative arts;

g) architectural creations;

h) photographic creations and any other creation expressed by any
process like the photographic one.

The originality of an intellectual creation should not be confused with the
terminology used to distinguish between original works and derived works.
Derived works are intellectual creations, which are realized based on one or
several works that have existed before. Such are translations, adaptations,
musical arrangements or otherwise known as music mixes, illustrations,
documentaries, websites with static or interactive data, as well as other
changes of intellectual creations (Ochoa, 2004). These works that derived
from a previous original work are considered as creations independent of the
copyright of the original work on which they are based.

Copyright subjects may create works derived from a previous original work
only with the written authorization or contract of the author of the original
work."* Authors of derived works fully enjoy the copyright over their
derived works. The copyright of the derived works does not infringe the
copyright of the original works. Translations of official texts in the field of
legislation, administration and judicial decisions must be protected, unless
they are intended to officially inform the public.

Not protected by copyright are:

a) ideas, theories, concepts, discoveries and inventions in a creative
work, regardless of the way of receiving, explaining or expressing;

b) inventions, legal, administrative and judicial acts, as well as other
official creations and their collections, presented in order to be
officially informed to the public;

11 See article 9 of law no. 35/2016.
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c) official symbols of the state, organizations and public authorities;
d) means of payment;

e) news and press information, which has a simple informational
character;

f) simple data and facts.*?

Copyright protects the form of expression and not the idea itself. For
example, anyone can write about love. This right does not defend the idea of
love but the form of expression from a creator to an artistic work (Dega,
2013: 23).

Folk literary and artistic creations in their original form are not protected by
copyright. However, the law provides that their communication to the public
may be made against the payment of a fee. The award will be used for
cultural and artistic promotion and stimulation of a non-profit nature in the
respective artistic and cultural fields.

5. Types of copyright

Copyright is divided into two types of rights: the personal non-economic
copyrights of the author, ensuring respect for his intellectual and personal
qualities at work (otherwise known as moral rights) and the economic
copyrights of the author in relation to his economic interests.

Copyright is divided into personal non-economic rights and economic rights
due to the distinctive characteristics that these two types of rights have from
each other. Personal non-economic copyrights are inextricably linked to the
author, when he is alive, but also after his death. The author may not waive
his own non-economic copyrights. Personal non-economic copyrights are

12 Article 12 of law no. 35/2016.
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not transferable, licensed and are never extinguished. After the death of the
author, the exercise of personal non-economic copyrights passes by
inheritance in accordance with civil legislation.*®

While economic copyrights can be transferred, licensed, or alienated.
Economic copyrights are extinguished after the expiration of a certain
period. They do not last indefinitely. The author may waive his economic
copyrights. After the death of the author his economic copyrights pass to his
heirs in accordance with civil law.

There are only four personal non-economic copyrights: the right to make the
work public, the right to recognize and mention authorship, the right to
honor, personality and reputation, and the right to withdraw permission to
use the work.

While the economic copyrights are more numerous in number. The law
makes a distinction between *“economic copyrights” which are four, and
“other economic copyrights” which are a greater number. Other economic
copyrights have the same characteristics as economic copyrights, apart from
any right, which may deviate from the general characteristics of economic
copyrights mentioned above.

With the right to make the work public - as a personal non-property
copyright - the author decides for himself about the time and place, as well
as the way in which he wants to make his work known to the public for the
first time. Prior to the publication of the work, any information about its
content may be given to the public only with the consent of the author.**

With the right to recognize and mention authorship, the author is given the
right to be recognized and mentioned as the author of the work. This right
exists independently of the economic copyright, even after the transfer of
the economic copyrights. Users of a work are obliged to write and mention

13 See article 24 para 6 and 7 of law no. 35/2016.
“ Article 21 of law no. 35/2016.
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the name of the author in any copy or use of the work, unless the author
declares in writing that he waives the right to mention the authorship. The
author or his heirs enjoy the non-economic personal copyright to claim the
co-authorship of an author in a work, as well as to oppose the co-authorship
unjustly established by others. The author has the right to decide in whose
name his work will be presented to the public, as well as the right to remain
anonymous or under the pseudonym chosen by him.*®

Through the right of honor, personality and reputation, the author has the
right to oppose any distortion, change, alienation, or other denigrating
actions that do not respect the integrity of the work, through which his
honor, personality and reputation are violated even after the transfer of his
economic copyrights.®

By the “right to withdraw the license for the use of the work”, the author has
the right to withdraw the license for the use of the work and to prohibit its
continuous use, based on good reasons like the protection of reputation,
honor or other circumstances. In this case, the author is obliged to pay all
damages caused to the lawful holder of the authorization, because of the
exercise of this right.'” But if, after exercising the “right to withdraw the
license for the use of the work”, within a period of 10 years, the author
seeks to allow the use of the same work or a work substantially similar to it,
he is obliged to offer in advance the possibility of renewing the contract of
use to the entity that had the right to use the work before exercising this
right.

Exclusive economic copyrights are the right of reproduction of the work, the
right of distribution of the work, the right of public communication of the
work and the right to make derived works.

15 Article 22 of law no. 35/2016.
18 Article 23 of law no. 35/2016.
17 See article 24 of law no. 35/2016.
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The right of reproduction is the exclusive economic copyright of the author
to authorize or prohibit the making of one or more copies of a work,
whether in whole or in part, directly or indirectly, temporarily, or
permanently, in any form and means, including audio or video recording, as
well as for the temporary or permanent storage of the work in an electronic
environment.*®

The right of distribution is the exclusive economic copyright of the author to
allow the making available to the public, originals, or copies of works,
through sale or other alienation of the work, as well as importing, exporting,
distributing copies of works produced with his consent.*®

The author has the exclusive right to allow or prohibit the communication of
his work in public, in any form, with public present or absent, via waves,
cable or satellite broadcasting, etc.

The right to make derivative works means the exclusive right of the author
to make his own or allow others to make any adaptations to the work, to
translate, publish in a summary, to make musical arrangements, as well as
any other transformation that can be done to his existing work. The author
can transfer this right to other persons through a contract for the transfer of
economic rights. This happens more often in the case of translations.”

Among other economic copyright of the author is the right of remuneration
for the reproduction of the works of the author for private use. The author,
whose works, due to nature, may be reproduced without authorization,
through photocopying, audio recording, video or through any other form for
private use has the right to a reasonable remuneration from the sale of
technical materials, which enable reproduction. The remuneration will not
be paid by the person using the reproduced work for private use, but by the

18 Article 26 of law no. 35/2016.
19 Article 27 of law no. 35/2016.
20 gee article 30 of law no. 35/2016.
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manufacturers of the visual and audio recording equipment, the
manufacturers of the photocopiers, the manufacturers of the blank tape,
which enables the same copy as the original and importers of such
equipment, except when small quantities intended for private and non-
commercial use are imported, being part of personal luggage.?* In addition
to this remuneration, the author is entitled to a reasonable remuneration
from a natural or legal person, who provides paid photocopying services.

Another economic copyright of the author is the right of remuneration in the
case of public lending of his work. Public lending is the making available
for use of a work for a limited period and not for material benefits, through
institutions that allow public access and that, for this purpose, perform this
activity as a public service. Authors have the exclusive right to allow or
prohibit public lending of works. In return, the authors enjoy the right to
receive a fair remuneration for the public lending of their work. The work
can be given in public lending only after 6 months from the first distribution
of the work. This rule does not apply to the use of the original or copies of
works in the National Library, educational or academic institutions, as well
as in public libraries with free admission.?

The right of resale is a right that have only authors of an original work of
art. Following the first transfer of ownership of an original work of art, the
author personally or, after his death, the heirs, have the inalienable right,
which cannot be removed even in advance, to receive the award, based on
the price received of the sale for each act of resale of the work. The author
of the work does not have the right of reward if the seller is an art gallery
that has acquired the right of ownership over the work directly from the
author, not more than three years before it was resold, and the resale price
does not exceed the equivalent value in ALL of 10 000 euros.? All these

2L Article 31 of law no. 35/2016.
2 Article 32 of law no. 35/2016.
2 gee article 33 of law no. 35/2016.
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conditions must be met cumulatively, so that the author of the work does not
have the right to compensation for the act of resale.

Another economic copyright holder is the right of access. The author has the
right to ask the owner or possessor of the original work or its copy to allow
access, to make copies of the work.

The right to prohibit public exposure of the work is the copyright of an
undisclosed work of visual art, applied art or an undisclosed photographic
work, to prohibit the owner of the original work from exhibiting it to the
public.?

Somewhat more specific is the copyright to the photographic works.
According to the copyright of photographic works, the transfer of ownership
of the negative or any similar embodiment of a photographic work, based on
which copies can be made, brings the transfer of economic copyrights over
the work, except the right of resale.®® The individual portrayed in a
photographic work commissioned by him performs any action that is
covered by economic copyrights even without the authorization of the
author of the photograph, unless otherwise provided in the written contract.

The copyright of works of applied arts and works of architecture protects the
external form of objects, expressed by features, such as: lines, contours,
shapes, textures, etc. The protection covers two- and three-dimensional
objects. The protection of copyright for architectural works extends to
buildings and similar architectural constructions, as well as to their projects.
The right to adapt the work of applied arts or the work of architecture does
not include those types of changes that do not result in a change in the
external form of the work.?®

2 Article 37 of law no. 35/2016.
% See article 38 of law no. 35/2016.
% Article 39 of law no. 35/2016.
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The personal non-economic copyrights of the authors are protected without
any time limit. After the death of the author, the exercise of these rights is
taken over by the legal heirs. While economic copyrights are protected
throughout the life of the author and up to 70 years after his death,
regardless of the date when the work was lawfully made public. After the
death of the author, the economic copyrights pass to the heirs of the author,
according to civil legislation. These deadlines start from January 1 of the
year following the author's death. While the economic copyrights over a co-
authored literary work are protected until the death of the last co-author and
up to 70 years after his death.?’

The economic copyrights of anonymous or under pseudonymous works are
protected for up to 70 years. The deadline is calculated from January 1 of
the year following the lawful release of the work to the public. The
economic copyrights of summaries are protected for up to 70 years from
making the work legally available to the public.

Upon expiration of the term of protection of economic copyrights, the work
is considered a work in the public domain (Boyle, 2008: 29-30) and may
have free use for the public, which are subject to respect for the personal
non-economic copyrights of the authors.

6. The approximation of the Albanian copyright
legislation with the acquis communautaire:
Legal framework innovations

The new law no. 35/2016 "On copyright and other copyright related to it"
brought a series of changes that reformed the current copyright legislation in
Albania and approximated it with the legislation of EU member states and
the acquis communautaire.

2 See article 41 of law no. 35/2016.
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Through this law was strengthened the legal protection given to the
economic copyrights of reproduction, distribution of works to the public,
rent and lending, rights of adaptation of the work and the right of
communication to the public in accordance with EU legislation. The rights
of resale of the work of visual arts, the right of private use of the work, the
right of public lending, the copyright of works of applied arts and works of
architecture, etc. have also been harmonized with the acquis
communautaire. The law also defines legal presumptions in case the
contract does not provide for certain contractual rights and obligations
between the parties, such as the territory in which the contract will be
applied, the term of its validity, the value of the reward of the author in case
of transfer of economic copyrights, etc. Compared to the previous
legislation, law no. 35/2016 has extended the restrictions of copyrights in
favor to public interest, this in proportion to the legitimate interests of the
author.

The new law on copyright has introduced a new beneficiary scheme and
well-defined criteria for the benefit of the author of a work when he
transfers his economic rights through a contract. Thus e.g., the
determination of the remuneration for the author should depend on the type
and purpose of the work, financial success, type and volume of the work,
duration of use and the existence of an agreement between the authors'
associations and user associations, which determines the amount of a fair
remuneration, as well as other elements considered in establishing a fair
remuneration. Also, if in the contract between the parties there is a
significant disproportion between the remuneration of the author of the
work and the income of the other party, over which the economic copyrights
over the work have been transferred, the author enjoys the right to request a
review of the contract or change of the contract for the increase the
remuneration.
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The new law also provides for a new scheme of obtaining a reasonable
reward for the author if the work is reproduced for private use. The author
has the right to request reasonable remuneration from the importers of
machinery and other equipment where the work is fixed as well as from the
manufacturers of these machines if they are produced within the territory of
the Republic of Albania.

The novelty in the new law is the introduction of the institute of dispute
resolution through mediation and arbitration, despite the provisions made in
the civil code in relation to these institutes. Dispute resolution through
mediation or arbitration ensures judicial economy, professionalism, and
dispute resolution within a reasonable time (Ahmeti, 2018: 175).

The new law has revised the chapter on administrative measures by
expanding the range of these measures and increasing the circle of entities
that can be administratively sanctioned. Thus, now not only the legal entity
that infringes copyright and causes economic damage but also the company
administrator and any other natural person who is aware or should have
been aware of counterfeiting, illegal reproduction, and other activities
without the authorization of the holder of the copyrights for economic and
financial purposes is subject to administrative measures.

Innovation in the new law no. 35/2016 on copyright are the creation of new
state bodies to guarantee copyright and related rights, such as the
Directorate for Copyright and the National Council of Copyright. The
functions of the Copyright Directorate are to coordinate policies related to
the administration and protection of copyright, to provide specialized
opinion in this field and to increase the efficiency of its cooperation with the
inspectorate and the public in cases of infringement of the rights. This
directorate has been given competencies for the supervision of collective
copyright administration agencies and extended cooperation with other
actors and tax authorities. This directorate is hierarchically subordinated to
the Ministry responsible for copyright and oriented towards public
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awareness of copyright and education campaigns and public education
activities.

The National Copyright Council is another new body that approves royalties
for authors. Through this council, conflicts between user entities, authors
and agencies are put to an end. In addition to approving tariffs when
collective copyright administration agencies and representatives of the user
association do not agree, the council approves the methodology for
determining them.

Law no. 35/2016 provides for a liberalization of the market in terms of the
establishment of agencies for collective administration of copyright. The
criteria for the establishment of these agencies are well defined in the new
law. It also provides for increased transparency in the activity of collective
copyright administration agencies during the use of the license granted by
the Ministry of Culture. The new law creates new accountability bodies
within the agencies for handling complaints in accordance with the directive
26/2014 / EU and transparency in the distribution of rewards, statutory
changes, forms of submission of balance sheets to tax authorities and
administrative investigation. This law defines legal criteria for collective
management agencies that require a license and provides for continuous
monitoring by the Directorate of Copyright for the fulfillment and
implementation of the new law in the Albanian market. There is also an
improvement in the representation of authors by collective copyright
administration agencies in the framework of international cooperation with
sister collective agencies in those countries where the author's work is used.

7. Conclusions

The new copyright legislation brought a fundamental reform of the law in
this area by introducing new institutes for conflict resolution as well as
creating new bodies for a better control in the protection of copyright. The
liberalization of the market in terms of the establishment of agencies for the
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collective administration of copyright as well as the establishment of the
Directorate for Copyright and the National Council for Copyright brought
an increase of transparency in the transfer of copyright and its
administration. Also, the new scheme of obtaining a reasonable
remuneration for the author if the work is reproduced for private use brought
a strengthening of copyright, as well as greater transparency and
accountability regarding the payment of a reasonable remuneration and the
determination of the entities obliged to pay it. The new law provides for a
series of legal presumptions in case of non-provision of these contractual
obligations. Also, the restrictions of copyright were extended in favor of the
public interest, this in proportion to the legitimate interests of the author. A
novelty in the new law was the unification with the acquis communautaire
of the rights of resale of the work of visual arts, of the right of private use of
the work, of the right of public lending, of the copyright on the works of
applied arts and works of architecture. With the reform of copyright
legislation based on EU directives, Albania has substantially approximated
its legislation with the acquis communautaire.
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Abstract:

The Rule of Law is the main goal to achieve for Albania on the road of
integration to the EU and strengthening democratic processes, but we rarely
take the time to think about what the components of the rule of law are and
how we ensure that the rule of law is maintained. The rule of law is the
principle that no one is above the law. Governmental authority is
legitimately exercised only in accordance with written, publicly disclosed
laws adopted and enforced in accordance with established procedural steps
that are referred to as due process. This paper will focus on the
independence of the judiciary as part of the rule of law. This article focuses
on the role of the Constitutional court of Albania in strengthening the “rule
of law” regime. The author aims to present the structure of the concept of
legal security and how this legal principle is implemented in Albanian
legislation as the main guarantee of installing the rule of law in the future.
Furthermore, the article offers an in-depth analysis of the case of Albania,
where the EU has experimented with some of its latest enlargement-policy
ideas in regard to the rule of law. The article also offers some proposals and
insights on how the EU rule of law initiative of 2018 can be improved, in
order to become more transformative in strengthening the rule of law in
countries of the Western Balkans, especially in Albania.
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Keywords: Albania; judicial independence; rule of law; legal security;
principle of protection of citizens’ trust in the state and its laws.

1. Introduction

“The phrase “the Rule of Law” has to be distinguished from the phrase “a
rule of law”. The latter phrase is used to designate some particular legal rule
like the rule against perpetuities or the rule that says we have to file our
taxes by a certain date. Those are rules of law, but the Rule of Law is one of
the ideals of our political morality and it refers to the ascendancy of law as

such and of the institutions of the legal system in a system of governance”?.

The Rule of Law regime represents not only a contribution of state
institutions, but also a contribution of all actors in the country, including
individuals, civil society, professionals, universities.

Any assistance in this regard is of particular importance, due to the fact that
Albania is in the process of integration into the European Union, a process
that requires the consolidation of the rule of law in the country. Thus,
reflections on the special requirements of state organization and functioning
are important because their fulfillment directly affects the advancement or
not, the process of integration into the European family.

Democracy and the rule of law are the lesson of history and the desire of
people to live an ever better life. During the development of the history of
democracy and the rule of law, mistakes have been numerous. These
mistakes have often come at a very costly price, such as the rights or
freedoms of individuals. Numerous restrictions must therefore be set and
needed for the majority in power in such a way that the freedoms and rights
of different groups in society are not violated or left in the shadows

2 The Rule of Law. Stanford Encyclopedia of Philosophy. URL:
https://plato.stanford.edu/entries/rule-of-law/.
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(Zaganjori, Anastasi, 2011: 13). Such a function is performed by the
Constitution which enables the respect of the rights and freedoms of these
minorities.

In Eastern Europe, those who thought that only pure democracy could solve
all problems have now come to realize that democracy itself has its
downsides. One of the downsides of pure democracy is the rule of the
majority. In a pure democracy it is the majority that makes the decisions and
thus exercises the power. The danger that exists here is quite great for the
minority. Their interests are represented little or not at all from the
governing majority. When we talk about minorities, we mean those groups
of society which that are less represented in power. Problems related to
majority and minority are highly relative because there may be areas in
which the normal minority constitutes the majority thus making the majority
a minority. However, in general, minorities are the ones who are usually
threatened by the majority rule.

The principle of the rule of law is one of the basic elements of democracy as
a form of government. Guarantee through constitutional norms and other
legal acts as well as the implementation of this principle in everyday life, are
necessary conditions for the functioning and development of a free society,
for peace and social security, increasing the well-being of all segments of
the population, better respecting the fundamental rights and freedoms of the
individual. Countries with consolidated democracies have long identified
the main standards of the rule of law principle, taken the necessary measures
and established appropriate mechanisms to ensure the fullest and most
effective guarantee of its specific elements. Their experience has been and
remains a valuable help for the new democracies, in their long and difficult
path to join with dignity in the civilized world.

After World War 11, the regime of Rule of Law took decisive steps towards
its triumph, over the challenges it had faced for a long time. “The first half
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of the twentieth century witnessed the spread of dictatorial and totalitarian
regimes. The rule of law was criticized here and there and despised for its
democratic form, accused of corruption (Millon and Desol, 2000: 243)”.
Even today, this principle stands in the face of great challenges, trying to
triumph against corruption and lack of democratic culture. In Albania, in the
context of Albania’s integration processes into the European Union, its
connection with state sovereignty and constitutionalism takes on a special
character. The challenges it faces are closely related to the tasks that
Albania must fulfill in order to achieve the standards required by European
Union.

2. Content

It is generally accepted that the rule of law in the formal sense is
fundamental to international peace and security and political stability; to
achieve economic and social progress and development; and to protect
people’s rights and fundamental freedoms. It is foundational to people’s
access to public services, curbing corruption, restraining the abuse of power,
and to establishing the social contract between people and the state. Rule of
law and development are strongly interlinked, and strengthened rule of law-
based society should be considered as an outcome of the 2030 Agenda and
Sustainable Development Goals (SDGs)*. Of course the two meanings of
the rule of law are not separate from each other, but remain closely linked.
Moreover, contemporary constitutions recognize and define such a concept
of the rule of law, which contains both formal and material elements. This is
dictated especially by the need and importance of the reflection in these
documents of the catalog of human rights, as it is generally defined by the
main international acts and documents in this field. However, it should be

2 What is the Rule of Law. URL: https://www.un.org/ruleoflaw/what-is-the-rule-of-law/ .
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borne in mind that the elements of the rule of law in the formal sense are of
particular importance, among which are of main importance: the obligation
for the adopted laws to be in accordance with the Constitution; the principle
of separation of powers; legitimate government; guaranteeing fundamental
rights and freedoms; legal certainty; equality before the law; etc.

The principle of the rule of law is explicitly mentioned in the Constitution of
the Republic of Albania of 1998. In its Preamble, among other things, it is
stated that:

“We, the people of Albania, proud and aware of our history, with
responsibility for the future, with faith in God..., with the determination to
build a state of law, democratic and social, to guarantee fundamental human
rights and freedoms, in the spirit of tolerance and religious coexistence, with
the commitment to protect human dignity and personality, as well as for the

prosperity of the whole nation, for peace, well-being, culture and social
130

Article 3 of the Constitution states that: “The independence of the state...,
human dignity, his rights and freedoms, social justice, constitutional
order,... are the basis of this state, which has the duty to respect and protect
them”. While in article 4 it is further added that: “The law constitutes the
basis and limits of the activity of the state. The Constitution is the highest
law in the Republic of Albania...”.

In addition, it is natural that there are many other provisions of the
Constitution, which directly or indirectly relate to the principle of the Rule

*Kushtetuta e Republikés sé Shqipérisé [Constitution of Albania], approved by the
referendum of 22.11.1998, adjudicated by the decree of the President Rexhep Meidani no.
2260, dated 28.11.1998. Law no. 8417, dated 21.10.1998 “The Constitution of the Republic
of Albania” was amended by laws no. 9675, dated 13.01.2007 “On several changes on law
no. 8417, dated 21.10.1998 “The Constitution of the Republic of Albania”; law no. 9904,
dated 21.04.2008 “On several changes on law no. 8417, dated 21.10.1998 “The
Constitution of the Republic of Albania””; law 137/2015 and law 76/2016 “On several
changes to law no. 8417, dated 21.10.1998 “The Constitution of the Republic of Albania.
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of Law. For their implementation, there are a number of other legal and sub-
legal acts approved by international experts or consultants, mainly of the
Council of Europe, through which it is intended to complete the general
normative framework to guarantee specific elements of this principle in
daily life. Taken as a whole, it can be said that the Constitution and the
legislation create a complete and stable basis for the recognition and
implementation of the principle of the Rule of Law in the Albanian reality.

One of the main elements for building the rule of law is the consolidation of
the principle of legal certainty.The Constitutional Court of Albania has
elaborated in its jurisprudence the principle of legal certainty, both in terms
of individual claims with the object of irregular legal process. The
Constitutional Court has affirmed that the principle of legal certainty also
interacts with other principles such as that of the social state, which provides
the legislator with a wide and undefined space to regulate the provision of
social goods to a certain extent and the quantities specified in the decisions
not only have the guarantees mentioned in the Constitution been detailed,
but new guarantee elements have also been identified. The Constitutional
Court, affirming the principle of legal certainty and its main constituent
elements such as legal expectations, rights, has gone further by pointing out
the competing elements with this principle.

According to the Constitutional Court, this principle is not expressed in the
Constitution literally, but we find it implied in the preamble of the
Constitution where the term “rule of law” is mentioned. Legal certainty
(security) presupposes, among other things, the trust of citizens in the state
and immutability of the law on regulated relations. The legislator cannot
unreasonably worsen the legal status of persons, deny the acquired rights or
disregard their legitimate interests®.

*! Decision no.17 / 2005 of the Constitutional Court of the Republic of Albania.
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The Constitutional Court has concluded that the Constitution does not
prohibit any change of a favorable legal situation. Thus, in this regard, it
must be seen in each case to what extent and how far, the trust that the
citizen has in the favorable legal situation is important to be protected by
constitutional norms and principles and what are the reasons for a protection
of such®. The Constitutional Court of Albania has asserted that the
principle of legal certainty interacts with other principles such as that of the
welfare state, which provides the legislature with a wide and indefinite
space precisely to regulate the benefit of social goods to a certain extent and
quantity™.

The Constitutional Court of Albania, affirming the principle of legal
certainty and its main constituent elements such as legitimate expectations,
acquired rights, has gone further by noting the competing elements with this
principle. The “public interest” is a constitutional notion treated several
times by this court, and according to it, it’s a constitutional criterion which
competes with “legal certainty” and prevails over it. The Constitutional
Court has stated that: “... If the case arises that a different legal regulation
of a relationship is directly influenced by a public interest, with all its
essential elements, this interest will naturally take precedence over the

principle of legal certainty”*.

The principle of legal certainty has been elaborated not only by the ECHR
but also by the Albanian Constitutional Court itself, which based on the
findings of the ECHR in the case of Driza vs. Albania, decided to review the
claims of violation of due process related to the change of final judicial
decisions by a higher court®.

%2 Decision no. 18/2008 of the Constitutional Court of the Republic of Albania.
*Decision n0.11/20070f the Constitutional Court of the Republic of Albania.

* Decision no. nr.18/2003 and Decision no.35/20070f the Constitutional Court of the
Republic of Albania.

% Céshtja Driza k. Shqipérisé, 13 néntor 2007.
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Legal certainty presupposes, among others, the trustworthiness of citizens
towards the state and the immutability of the law for regulated relations.
“Reliability has to do with the fact that the citizen does not have to
constantly worry about the variability and negative consequences of
normative acts that violate and worsen a situation established by previous
acts. We would not be dealing with a case of guaranteeing reliability in the
system of legal norms if the certainty related to a certain legal situation
could not be justified and could not be materially defended. It has already
been accepted that legal certainty as an element of the rule of law extends
not only to the acts of the legislator but also to the court decisions that have
taken final form, which should not be questioned. Legal certainty
presupposes respect for the principle of the thing judged”*®.

At the moment Albania, is going through a very important justice reform,
which has included major reforms on the organization and functioning of
the judiciary, the prosecution, the Constitutional Court, etc. Today’s
Constitution of Albania, with its annexes, provides for new institutions such
as the High Judicial Council, The High Prosecutorial Council, Commission
and College of Appeal, International Monitoring Operation, etc. which aim
at bringing the organization and functioning of state institutions closer to the
organization and functioning of their counterparts, aiming to give an end at
corruption and disorder in Albania and the strengthening of the rule of law.

Nevertheless, the new Constitution, just as the old one, provides that the law
constitutes the basis and the boundaries of the activity of the state®’, that the

% Céshtja Xheraj k. Shqipérisé, 28 korrik 2008.

¥Kushtetuta e Republikés sé Shqipérisé [Constitution of Albania], approved by the
referendum of 22.11.1998, adjudicated by the decree of the President Rexhep Meidani no.
2260, dated 28.11.1998. Law no. 8417, dated 21.10.1998 “The Constitution of the Republic
of Albania” was amended by laws no. 9675, dated 13.01.2007 “On several changes on law
no. 8417, dated 21.10.1998 “The Constitution of the Republic of Albania”; law no. 9904,
dated 21.04.2008 “On several changes on law no. 8417, dated 21.10.1998 “The
Constitution of the Republic of Albania”; law 137/2015 and law 76/2016 “On several
changes to law no. 8417, dated 21.10.1998 “The Constitution of the Republic of Albania,
supra note 22, art. 4/1.

POLITEIA
66 Revisté shkencore pér studime juridike, sociale dhe politike




Constitution is the highest law in the Republic of Albania®, and that the
governmental system is based on the separation and balancing of legislative,
executive and judicial powers®. It also provides a set of fundamental rights
and freedoms for the Albanian citizens, the main rules for the organization
and functioning of different state powers and main Albanian institutions.

As the parliament-government link is a very strong link (government is the
product of the parliamentary majority), this often inevitably leads to the
merging of the powers of the legislature with those of the executive. In this
context, the judiciary is the most threatened power in terms of functionality,
financial and organizational in relation to the other two powers. Therefore,
the constitutional control in terms of respecting the separation of powers is
more oriented towards the judiciary and its independence, as well as the
conflicts between the judiciary and the legislature / executive.

In fact, a perfect harmony between the judiciary and political bodies is not a
signal of good health for democratic institutions, but a risk to the
implementation of the principles of legality and equality. It is quite normal
for conflicts and tensions to characterize the relationship between political
powers (Parliament, Government) and the judiciary, as long as politics is
guided by the principles of evaluation and utility, while justice operates in
accordance with the principles of legality and equality. In the light of its
decision-making regarding the judiciary, the Constitutional Court of Albania
has emphasized that other institutions and powers have a constitutional duty
to respect the independence of the courts. According to her, the
independence of judges and courts is not a goal in itself. Adherence to this
principle is a necessary condition for the protection of fundamental human
rights and freedoms.

*8|bid. supra note 22, art. 4/2.
*° Ibid. supra note 22, art. 7.
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The independence of the judiciary according to the Constitutional Court of
Albania should be understood as essential independence (the right of the
courts to give decisions impartially and without being influenced by the
interests of any other branch of government) and as structural independence,
which requires the provision in the Constitution of the institution carrying
out the appointments and dismissals of judges. As part of structural
independence, this court has considered both organizational and financial
independence®.

The challenge for emerging democracies is to build public confidence in the
belief that a body politic is firmly founded upon the rule of law. Such
confidence is established where citizens know that they are protected against
state interference other than “in accordance with law”, that no one,
regardless of position, is above the law and that the law itself is transparent
and fair. Judges uphold the rule of law by acting as fair and impartial
arbiters of disputes and by conducting trials on legal grounds only and
without any improper influence. Judges can only fulfill this important public
service if there exists secure structures, which protect their internal and
external independence thereby enabling them to decide “without fear or

favor, affection or ill-will”**.

An independent judiciary is, therefore, the key to upholding the rule of law
in a free and democratic society. No other organ of state carries out the
crucial function of fairly and impartially resolving disputes between
individuals and the State in accordance with law. The independent judge is
there not just to uphold the rights of the individual but “to strike a balance
between the rights and freedoms of the individual and the protection of the
rights and freedoms of the community”. Where that balance is not struck
fairly and impartially, the seeds of resentment, bitterness and discord are

%% Decision no. 25/2008 of the Constitutional Court of the Republic of Albania.
* Kristaq Traja, Speech at Sheraton Hotel Tirana on the Occasion of the 15th Anniversary
of the Constitution.
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cultivated and peace, which can only be founded upon justice, is
jeopardized®.

Only an independent Judiciary is able to render justice impartially on the
basis of law, thereby also protecting the human rights and fundamental
freedoms of the individual. For this essential task to be fulfilled efficiently,
the public must have full confidence in the ability of the Judiciary to carry
out its functions in this independent and impartial manner. Whenever this
confidence begins to be eroded, neither the Judiciary as an institution nor
individual judges will be able to fully perform this important task, or at least
will not easily be seen to do so (Bara, 2017).

EU accession is one of the main goals of Albania. Consolidation and
realization in practice of the principle of the rule of law is one of the basic
criteria to be met and the justice reform launched in 2016 represents a
serious commitment of Albania towards meeting this primary criterion for
the opening of accession negotiations.

What the Albania example shows is that the EU enlargement policy has
made the issue regarding the rule of law central to its newly revised
“Enlargement Policy and Accession Talks Framework” in EU candidate
states. Reforming the judiciary is a major part of the requirements of the EU
enlargement policy post-2018. The requirement is to strengthen the rule of
law, thus not only meeting the Copenhagen criteria on paper, but
demonstrating a tangible track record of subscribing to the EU model of
liberal democracy.

However, what Albania has clearly already demonstrated is that the EU
cannot rely too heavily on soft law mechanisms and those based on the
Open Method of Coordination (OMC) model of governance, as designed so

“2 See U.N. Office of the High Commissioner For Human Rights and International Bar
Association, Human Rights in the Administration Of Justice: A Manual on Human Rights
for Judges, Prosecutors and Lawyers, 115, Professional Training Series No. 9 (2003).
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far in the EU-Western Balkans 2018 strategy. The OMC model of
governance is an important soft law mechanism that can help both the
Commission and members of the Western Balkans governments to achieve
the technical standard part of the rule of law reform. In particular, the OMC
could ensure that the quality of the legal framework (as observed in the case
of Albania) is aligned with the Copenhagen criteria, before constitutional
changes can be made to allow the implementation of rule of law-related
reform later.

In Albania, getting judicial reform through parliament, and making the
necessary amendments to the constitution was only possible via huge
external pressure from influential EU governments such as Germany, and in
particular through US government influence over Albania politicians
(Mustafaj, 2020). Internal political processes, even when framed as
responding to meeting EU conditionalities and therefore giving the country
a better chance of opening accession talks with the EU, were not enough to
initiate or sustain such important judicial reform that might strengthen
overall the rule of law.

Albania continues to adopt and implement reforms in the area of the rule of
law, and the EU has played a major role in reforming the country, including
the judiciary, the fight against corruption, the protection of human rights,
media pluralism and freedom of expression. Under justice reform in
Albania, the new legal and institutional framework provides more
guarantees for the independence of the judiciary. The new justice
institutions of the High Judicial Council, the High Prosecution Council, the
Judicial Appointments Council, the High Inspector of Justice have been set
up regularly and are fully operational. The system for recruiting, appointing,
transferring and removing judges and prosecutors has been improved. The
new constitutional and legal provisions reduce the political influence in the
appointment process, guaranteeing a professional system based on merit and
managed by the new self-governing institutions of the judiciary. Prosecutors
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and judges cannot be transferred to another district without their consent
except in cases of disciplinary action, necessary structural changes or
temporary needs. Judicial reform allows prosecutors more autonomy, thus
reducing centralization around the Attorney General.

Despite strengthened legal and institutional protections, the level of
perceived independence of the judiciary remains low. According to the
World Justice Project (WJP) Rule of Law Index for 2020, only 33% of
respondents believe that the government of Albania does not influence the
civil and criminal justice system*.

Almost 2/3 of Albanian judges and prosecutors have been dismissed or
resigned due to vetting in the judiciary. Vetting has had a significant impact
on the judiciary given the high number of dismissals and resignations.
Vetting of members of the Constitutional Court and the Supreme Court,
considered as primary cases, pointed out that out of 26 magistrates, 12 were
dismissed, 11 resigned and only 3 magistrates were confirmed in office. At
the time of publication of the European Commission 2020 Report, the
Independent Qualification Commission (IQC) had dismissed 117
magistrates, mostly due to problems with the valuation of assets, such as
false or inaccurate declaration of assets, lack of legitimate financial
resources to justify assets and concealment of assets.

Albania has a comprehensive legal and institutional framework related to
corruption, however a consolidated history of high-level anti-corruption
prosecutions is needed. Corruption and other crimes related to corruption
affairs are provided for in the Criminal Code of Albania. Pursuant to the
justice reform, in 2019 Albania established the Special Prosecution Office
and Courts for Corruption and Organized Crime with a specific mandate to
investigate and prosecute corruption and organized crime. The director of

“Treguesi i Shtetit t&¢ sé Drejtés i Projektit Botéror t& Drejtésisé (WJIP) 2020:
https://worldjusticeproject.org/sites/default/files/documents/\WJP-ROL1-2020-Online_0.pdf.
Last time accessed 12.05.2022.
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the judicial police of the National Bureau of Investigation (BKH) was
appointed also by the High Council of the Prosecution and took office in
2020. The establishment of the aforementioned institutions is expected to
substantially strengthen the overall capacity to investigate and prosecute
corruption in the country. However, the European Commission claims that
despite the considerable number of corruption investigations, the final
sentences of high-ranking officials remain very limited, fostering a culture
of impunity at the highest levels of the state®.

It is too early to draw a concrete conclusion whether the Albania rule of law
reform is a success story as a result of the EU rule of law conditionalities
until the whole process has been completed, and it’s still too soon to decide
if the EU model used in Albania can be championed in the rest of the
Western Balkans through the rule of law initiative - and yet, so far, the
process is delivering some encouraging results, as half of the vetted judicial
officials have been expelled from the judicial system due to unexplained
assets and wealth acquired through corruption.

3. Conclusions

It is already clear to the EU that judicial reform, as the basis of the rule of
law in the Western Balkan countries, needs to be done comprehensively,
fully, and implemented under the pressure of conditionality in order to
advance quickly. Establishing a comprehensive legal framework, starting
with the constitution and continuing with packages of organic laws, is an
approach that turns out to be more efficient over time. The diverse

*“Raporti i Komisionit Europian pér Shqipériné 2020. URL:
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/albania_report 2020.pdf.
Last time accessed 08.04.2022.
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composition of the governing bodies of the judiciary is also essential in
balancing different interests and perspectives within these institutions.

The issue is always in finding a balance between the depoliticization of the
judiciary and the trend of judicialization of politics, the latter seen as the
great influence that the judiciary can exert, if it is too independent and
strong and without instruments of accountability. The financial and
managerial independence of the judiciary is also a prerequisite for a
substantial independence, otherwise a purely structural independence would
be empty in substance (Tepelia, 2017).

The involvement of many actors is needed, including the executive, as well
as the will of all parties to make progress. Transition through reforms,
especially in fragile democracies, under the pressure of conditionality,
always tends to deeply unbalance the system, even if the latter is
compromised, to the point that a new institutional balance is established
through practice. At best, stabilizing good practice and good institutional
culture is the ultimate goal of a reform. In the case of Albania, the process
has been regular in both the technical and procedural aspects, including
every possible actor, but it is the political will and individuals who have the
choice to close the spaces, which still have the potential to compromise the
process.

The stimulus always determines the reform. Throughout judicial reforms in
the Western Balkan countries, the role of the Ministry of Justice has
diminished. Strong, self-regulating organs of governance of the judiciary,
have been created as a reaction to the past, in countries where the executive
throughout history has been strongly influential in the judiciary, as in the
case of continental Europe. The reform of the governing bodies of the
judiciary has been done under the shadow of the past - an imposing
executive, there is a spirit of mistrust between the institutions. But, if the
challenge of establishing an independent judiciary will be overcome in
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Albania as envisaged, what will be more important will be the inter-
institutional relations. The quality of justice and the judiciary depends
heavily on common strategies, legal acts related to the judiciary, budget,
management issues and information sharing. When the Ministry of Justice
will be perceived by the newly established bodies not only as a structure
from which to distance itself, but as a fundamental partner for common
challenges, then judicial reform will have achieved its goal in institutional
terms.

Judicial independence and judicial supremacy work together in an attempt to
guarantee that the rule of law will not be eroded by the political pressures in
existence at any particular point in time. By removing the ultimate
interpretation of constitutional provisions from elected officials, the
principle of judicial supremacy reduces the likelihood that basic legal
protections will fall victim to the passions of the moment. Insulating judges
from political influence advances the same objective.

The principle of the rule of law, on which a democratic state is based, means
the rule of law and the avoidance of arbitrariness, in order to achieve respect
for and guarantee of human dignity, justice and legal security. Therefore, |
think that the Constitutional Court as a promoter of the administration of
constitutional justice has a special role in strengthening and consolidating
the rule of law as a challenging process with components other than legal,
also social, political, and economic. At the legal-constitutional level, the
Constitutional Court of Albania has the duty to control the observance of the
principle of constitutionality at the national level in accordance with the
international standards already accepted in functional constitutional
democracies. We have a long way to go and we are aware of that, despite
the progress made so far.
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Abstract

Gestation for others (surrogacy) has become increasingly popular, over the
past three decades, across the world. This paper aims an historical approach
to the development of the concept and practice of surrogacy based on the
religious component and the change that this concept has undergone in
different periods of history.

Key words: surrogacy, history, religion

Gestation for others (surrogacy) has become increasingly popular, over the
past three decades, across the world. The beginnings of surrogacy may be
traced back to the Book of Genesis in the Bible, namely to Sarah (Sarai),
and Abraham (Bible Old Testament chapter 16). They were married, but

** Note: In this article will be used mostly the term surrogacy for ease of use of this term.
Also, this practice is more easily and widely identified with this terminology.

%6 Note: This paper is part of my Ph.D study “Same seas, and a sea of differences.
Surrogacy in Italy, Greece, and Albania”.
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Sarah's inability to bear children prevented them from having any children
of their own. Because Sarah had such a strong desire to produce an heir,
human history witnessed the first instance of conventional surrogacy. She
knowingly and willingly gave her assent for her husband to have a child
with their maid, Hagar. They became parents after the birth of the child, but
they did not allow Hagar to exercise her rights as a mother. Consequently,
Sarah was able to accomplish their greatest wish, which was to become
parents, in some manner, with the birth of the child. The events described in
the Bible do not end with the above story; other comparable instances are
also referenced, such as Bilah and Zilah. Rachel and Leah, whose destinies
turned out to be the same as in the above-mentioned case. Maids, sometimes
known as concubines, were employed to provide Jacob with four male heirs.
This necessitated the separation of the children from their birth mother and
permitted their upbringing by Jacob's wives.

The ancient Babylonian Legal Code of Hammurabi, which was penned in
the 18th century B.C., recognized the practice of surrogacy and gave out
comprehensive standards indicating when it would be permissible. This
code was written in the ancient Babylonian language, and it continues
further into history regardless of the changes through the centuries. The
prospect of having a child by artificial insemination is discussed in the
narrative of Henry 1V, King of Castile and Leon, sometimes known as "the
impotent™ or "the Liberal." He was married to Princess Juana, and together
they had a daughter, but, much later, it was discovered that the King was not
the child’s biological father. The monarch himself was unable to conceive
children naturally, this query sparked the first of many concerns over the
viability of artificial insemination. Considering reproduction, and the
continuity of life as the basis of the ongoing society, dealing with these
earlier stories introduces us to the antiquity of this phenomenon, which has
always existed both, on the surface and underground.
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The year 1884 is significant, in terms of being the year in which the first
successful artificial insemination of a woman was carried out. This
precedent is responsible for a variety of ethical and legal challenges*
(Yuko, 2016). While still today the ethical debates regarding the process of
surrogacy are the core of academic discourses, and not only, it brings to
attention the first case of artificial insemination which has been considered
“The shocking true account of the world's first successful artificial
insemination procedure”. William Pancoast is the physician who serves as
the pivotal figure throughout this narrative, where a married couple who
were unable to conceive naturally, approach him for assistance.

At first, the doctor said that the issue was a complication that the woman
had, but the truth is, the doctor was well aware that the infertility was
caused by the low volume of one of the partners, making it difficult for them
to conceive children naturally. During one of his lectures, while he was
referring to the case, a joke made by one of his students about finding a
replacement is what inspired him to perform the revolutionary procedure,
even though it carried a series of ethical problems. Unbeknownst to the
spouses, using the genetic material provided by one of his students, he
carried out artificial insemination claiming that he would treat the
"problematic issue” his wife had. The procedure ended up being fruitful,
meaning that, after a full-term pregnancy it resulted in the delivery of a
healthy baby. After some time, Pancoast informed the husband of
everything that he did, as the events described above. Despite the issues

" Note: According to the mentioned article, the story belongs to a couple who were unable
to conceive a child and therefore sought medical help. Initially, it was thought that the
couple's problem would be solved through treatment, but in the end, it was concluded that
the problem originated from the spouse. William Pancoast in this way programmed another
alternative solution which he reflected as an infertility treatment, but in fact, performed an
artificial insemination. This did not happen to her husband's gametes, but to one of his
students. All this happened in the ignorance of the woman who went on to conceive and
give birth to a healthy son. 25 years later (1909) one of the students present decided to
make the case public in one of the medical journals and inform in advance about how the
boy born through artificial insemination was conceived.

NN
MESDHETAR 81




arising from the above-mentioned case, the knowledge gained, teamed with
further technological developments, was a success not only in the field of
medicine but also achieved useful results for humanity itself.

The year 1975 was the year that witnessed the first embryo transfer,
utilizing in vitro fertilization that was completed while adhering to ethical
standards. In the chronicles of surrogacy, the first official surrogacy contract
was negotiated in 1976 by Attorney Noel Keane. Keane was responsible for
sealing the agreement. In total, there were around 600 babies brought to life
between the year in question and 1988. When one considers the historical
period and year in which the first legal contracts were written, it is
especially astonishing to see that legal guardianship is still generally
neglected. Because there is a lack of information, even the attention of the
fourth power, which is made of the media, is low for these institutes.

One form of surrogacy that is considered to be more conventional is one
where the surrogate mother does not receive any form of monetary
remuneration for bearing the child. The Center for Infertility, which was
established by Keane and backed by his experience, will be responsible for
placing hundreds of surrogates each year and will play an important part in
the history of surrogacy in the United States (Webster, 2022). The birth of a
child using assisted reproductive technology has been heralded as a
watershed moment in the area of assisted reproductive technology. This has
paved the way for a greater knowledge of molecular mechanisms such as
conception and the maturation of oocytes. There have been several
innovative approaches to the preservation of gametes found. In the not-too-
distant future, we will also be able to "alter" genes extracted from gametes
and embryos, as well as choose embryos to have particular characteristics.
There was a huge effect on the ground (Sayani Mitra, 2018). In most of the
literature on artificial insemination, for surrogacy, everywhere you will find
the reference to the first famous case of "Baby M", which featured a
traditional kind of surrogacy, which is often regarded as the most notable
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incident in the annals of surrogacy. In 1984, Bill and Betsy Stern agreed that
if they used Mary Beth Whitehead as their surrogate, they would pay her
$10,000. Because Whitehead's eggs were used in the artificial insemination
process, she is considered the child's biological mother. On March 27, 1986,
Baby M came into the world. Whitehead did not want to give up her
parental rights after the baby was born, so she immediately took custody of
Melissa Stern (also known as "Baby M"), which kicked off a protracted
custody battle in the year 1986. The decision reached in the custody battle
had an impact on the formulation of some of the more restrictive surrogacy
legislation in the United States.

Following a decision by the New Jersey Supreme Court that the surrogacy
agreement between Whitehead and the Sterns violated the constitutional
rights of Whitehead, the court reinstated Whitehead's parental rights.
Whitehead was allowed to have visitation rights while Bill Stern was
awarded custody of the child in 1985. Melissa Stern (Baby M) established
her parental relationship with Elizabeth Stern, the commissioning mother,
through adoption in 2004, when she was 18 years old, and legally
terminated Mary Beth Whitehead's parental rights and any further contact
with Whitehead (Karen Smith Rotabi, 2017). Another case, having linkages
to Sweden and the US occurred in the UK at the same time in 1985, and at
first instance, it features a normal surrogacy arrangement. It is the case of
Baby Cotton, where a British surrogate, had a baby for a Swedish couple in
the U.S. At the time, British law didn't ban commercial surrogacy. After the
British officials learned of the financial transaction, the youngster became a
court ward.

The surrogate and the commissioning couple were criticized for "baby
peddling”. The UK banned commercial surrogacy in 1985 with the
Surrogacy Arrangements Act. The Swedish couple was allowed by UK
courts to repatriate the child to their home in the US (Kim Cotton, 1985), on
the condition that the child does not have contact with the surrogate mother
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(Karen Smith Rotabi, 2017). During the next thirty years, states are
expected to maintain their bans on traditional surrogacy as well as surrogacy
in general. As a direct consequence of this, lawyers and politicians have
begun to devise strategies that allow intended parents to acquire their
parental rights through the use of surrogacy. These strategies often include
the use of a pre-birth or post-birth paternity order. It is now much simpler
for intended parents as well as possible surrogates to learn more about the
process and engage in it as a result of the rise in prominence and level of
experience of surrogacy firms and professionals.

When it comes to various reproductive difficulties, the United States has
become *“a Wild West of procreative possibilities,” according to Barnard
College president and writer Debora L. Spar, the author of “The Baby
Business: How Money, Science, and Politics Drive the Commerce of
Conception” (Times, 2014)®. The development of surrogacy practice
includes the influence of different elements such as social, demographic,
and/or economic ones.

The freedom to reproduce and the welfare of the child should be weighed
against one another when considering the first problem in the legal ethics
canon. In the context of contract law, the term "surrogate” is derived from
civil law and the principles of the latter. It refers to the substitution of a
creditor or debtor with a third person who, by agreement, adopts the same
procedural position as the creditor or debtor. Surrogacy is opposed on
moral, ethical, and theological grounds since life is a creation of God, and
humans should not try to play His “role” by tampering with natural
processes. The debate about the end of life is historically expected to
determine the beginning of life. Clarification of the time of death has always

* Note: See the link where it is published an article of The New York Times
https://www.nytimes.com/2014/03/24/us/baby-m-and-the-question-of-surrogate-
motherhood.html
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had a strong impact on pre-organ donation practice, criminal law, and
private law (think murder or private law), but the beginning of life began in
the early 1970s with abortion. American judicial cases related to rights (case
Roe v. Wade) (Cassonato, Indtroduzione al biodiritto, 2012).

In the event of adoption, the fundamental right to be protected and
guaranteed serves the child's best interests. This is because the child who is
the subject of the law in this instance has been denied basic rights including
the right to have a family. Meanwhile, in ethical arguments on surrogacy, it
appears that the rights of the child take a back seat, with the primary goal
being satisfying the right to procreate (Benedetto, 2019). However, in
general, authoritative doctrine argues that fetal life is at the same time
essential (abortion) in some situations and not unnecessary in other
situations. A set of rules (Cassonato, Indtroduzione al biodiritto, 2012) are
applied to all possible contexts (Zatti, 1995). Finally, many religious groups,
most notably Roman Catholics, oppose surrogacy because it involves the
death of human embryos during IVF rounds, which contradicts their
theological belief that life begins at conception and with God’s will. If
individuals' right to procreate naturally through sexual intercourse is
protected, then begetting a child with the use of assisted human reproductive
technology, including surrogacy, should be protected as well (Gordon,
1993). In the historical account of the development of surrogacy that was
presented before, the first documented data had allusions to the Bible.
Because the "justification tool" in Christian nations is typically based on
religious or ethical considerations, a more in-depth investigation into
whether this justification is valid or not is required. At a congress on ethics
and bioethics, Giampaolo Pancetti, a professor at the Protestant Theological
Institute Martin Luther, who teaches deaconry, ethics, spirituality, and
Anglicanism, presented an analysis that not only does not see the need to
use these justifying tools as barriers to acceptance by universal, national, or
personal surrogacy cultures, but also gives another dimension to the issue.
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The alteration of the reproductive experience from an uncontrollable "event"
inserted, socially and legally, primarily in the marriage experience, to a
deliberate and programmable "option” within a vast mutation of social and
legal reality, has nourished many people's idea that the quest for parenting
by choice, was a right whose boundaries aligned with those of medical
technology  (Angelini,  Profili  Costituzionali Della  Procreazione
Medicalmente Assistita E Della Surrogazione Di Maternita La legge n. 40
del 2004 e la sua applicazione fra volonta ed esigenze di giustizia, 2020).

Throughout the course of history, many dimensions and pillars have been
used to support a variety of hypotheses and explanations for various
occurrences, facts, and phenomena. During the Middle Ages, people looked
to religion and belief as the primary sources of knowledge that extended
beyond man and nature to explain everything. During the Modern period,
which coincided with the beginning of the Enlightenment, there were
notable departures from religion as a result of the advancement of mankind,
which turned reason into the primary pillar.

This was because the faith was based on the absence of progress in
humanity. In the meanwhile, postmodernism introduced the discussion,
combined faith, and reason, and initiated an ethical transformation of all
issues due to the realization that reason alone was no longer adequate. It was
growing increasingly difficult to persuade only via the use of argument. It is
well known that traditional religions, most notably Christianity, take a
negative stance toward new reproduction processes.

However, the point at which | intended to focus my attention, was on
locating constructive techniques and environments for alternative types of
procreation. The fundamental premise of Christian theological perspectives
is that the biological family link, which is regarded sacrosanct, is lost when
a child is born via the practice of surrogacy. But does that hold, or is there
some other line of reasoning that we may use as an alternative to what is
written in the holy books? In the holy texts, it is said that "God sees the
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heart” or "A child has the right to be welcomed and wanted" or "Parents are"
those who love you and nurture you ". This question may be answered using
a variety of relativistic processes of biological or "blood" ties. All these
things are utterly severe biological links, as they do not believe them to be
the sole connecting node of family relationships, which transcend the body
and reflect real relationships based on the principles of responsibility and
love. When viewed through this lens, pregnancy may be understood as a
way to serve love, the autonomy of choice, and freedom on both an
individual and societal level.

What is more sacred than life itself and the moment of birth?

If the goal is to accomplish a mission, then it will earn God's approval. The
aspect of self-sacrifice in all beings involved and the body, in this
perspective surrogacy, may be considered a holy means to introduce a new
type of sacrifice to bring life into the world®.

* Note: Gianmpaolo Pancetti conference Etica e Bioetica WS 12 “tra etica laica e cristiana”
24.05.2021
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Abstract

Economic analysis of law, or "law under economic optics” is a relatively
new discipline that seeks to explain legal phenomena thanks to the methods
and concepts of economic science. Combining legal theory with economic
theory, "Law and Economy" tries to explain classical legal phenomena
"differently".

Currently, the concept of "economic analysis of law" or "Economics of law"
represents a new profile of studies in the field of law and economics, in
which "the instruments of economic science are used to analyze legal
phenomena. Cost-benefit analysis, average and marginal cost, income and
profit, the polluter-pays principle, collateral effects, econometric tests, etc.,
are some of the economic concepts that are used more often in the analysis
of legal phenomena as a whole.

Keywords: economy of law, law, economy
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Abstrakt

Analiza ekonomike e sé drejtés, apo “ligji nén optikén ekonomike” éshté njé
disipliné relativisht e re gé kérkon té shpjegojé fenomenet juridike falé
metodave dhe koncepteve té shkencés ekonomike. Duke ndérthurur teoriné
juridike me teoriné ekonomike, “Ligji dhe ekonomia” tenton ti shpjegojé
“ndryshe” fenomenet klasike juridike.

Aktualisht, koncepti “analizé ekonomike e sé drejtés” apo “Ekonomia e sé
drejtés” pérfagéson njé profil té ri studimesh né fushén e sé drejtés dhe
ekonomisé, né té cilén “instrumentet e shkencés ekonomike pérdoren pér té
analizuar fenomenet me natyré juridike. Analiza kosto-pérfitim, kosto
mesatare dhe marxhinale, té ardhurat dhe fitimi, parimi ndotés-
pagues,efektet kolaterale, testet ekonometrike, etj., jané disa nga konceptet
ekonomike qé pérdoren mé shpesh né analizén e fenomeneve juridike né
térési.

Fjalé kyce: ekonomia e sé drejtés, ligj, ekonomi

Shpesh, lidhja ndérmjet shkencés ekonomike dhe té drejtés, té con
automatikisht drejt konceptit té sé “drejtés ekonomike apo financiare”, e cila
pérmbledh disa degé té sé drejtés qé kané té béjné me rregullimin e
aktiviteteve ekonomike apo financiare té tilla si e drejta bankare, e drejta e
konkurrencés, e drejta tregtare, etj., Por, analiza ekonomike e sé drejtés
éshté krejt ndryshe nga njé konceptim i tillé. Ajo éshté njé metodé qé
propozon “leximin e sé drejtés me ndihmén e koncepteve té huazuara nga
shkencat ekonomike”.
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Té dy disiplinat, juridike dhe ekonomike, gé prej njé kohe té gjaté kané qéné
né “lidhje”me njéra-tjetrén. Pérsa i pérket sistemit juridik dhe atij politik,
mjaft elemente té analizés ekonomike jané trajtuar nga ekonomia politike né
njé optiké specifike. Tematika e ndérlidhjes midis aspekteve juridike dhe
atyre ekonomike gjendet né njé numér té madh teorish e shkollash té
mendimit ekonomik: marksizmi, shkolla historike gjermane, shkolla e
Frankfurtit, analiza klasike dhe neoklasike, shkolla institucionaliste dhe neo-
institucionaliste, neokeynesianiste, etj.

Né njé optiké mé juridike, ekzistojné dhe njé séré lévizjesh apo pérpjekjesh
qé kérkojné “njé kuptim e pérfshirje mé t€ madhe té ekonomisé né sferén e
sé drejtés”. “Realizmi juridik™ apo “Studime kritike juridike”, né fillimet e
shek. XX-té, kémbéngulte né “nevojén e juristéve pér té njohur mé miré
funksionimin e tregjeve, mekanizmat e vlerés dhe fitimit, té ardhurave dhe
iniciativés sé liré, konflikteve dhe hierarkiné ekonomike, raportet e forcave
ekonomike, etj.”

Qysh né shekullin e 18-té, filluan diskutimet e reflektimet pér efektet
ekonomike té teksteve legjislative, té cilat u pasgyruan vecanérisht né
punimet e Adam Smith dhe David Hume. Edhe Karl Marksi trajtoi
gjerésisht nevojén pér té marré né konsideraté marrédhéniet midis
infrastrukturés, vendit té marrédhénieve ekonomike té shfrytézimit né
kuadrin e sistemit kapitalist dhe superstrukturés, procesit té krijimit té
marrédhénieve juridike dhe politike duke reflektuar né ndikimin direkt dhe
indirekt té tyre né infrastrukturén ekonomike.

Ajo gé tani quhet “analiza ekonomike e ligjit” buron kryesisht nga dy artikuj
té botuar né vitet 1960 dhe 1961, pérkatésisht nga Ronald Coase dhe Guido
Calabresi. Artikulli i té parit, "Problemi i kostos sociale”, gé éshté baza e
"teoremés sé Coase", dhe i té dytit, "Disa mendime mbi shpérndarjen e
rrezikut dhe Ligji i démeve". Duke u marré me zgjidhjen e problemeve té
eksternaliteteve, ato ofruan njé kéndvéshtrim té ri pér juristét dhe
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ekonomistét e kohés sé tyre, duke u konsideruar si pikénisja e analizés sé re
ekonomike té ligjit.

Nga vitet 1960, ekonomia e sé drejtés u transformua pér t'u béré analiza
ekonomike e ligjit. Ky zhvillim e ka origjinén né kérkimet dhe punimet e
Shkollés sé Cikagos dhe kontributet e disa autoréve, té tillé si fituesi i
¢mimit Nobel Gary Becker, teoricieni i sé drejtés Richard Posner dhe
ekonomisti George Stigler. Pér rrjedhojé, objekti i studimit té ekonomisé sé
té drejtés ndryshoi: tashmé, duke pérdorur mijetet e mikroekonomisé
tradicionale, béhet fjalé pér té analizuar prodhimin dhe kushtet e efektivitetit
té rregullave té sé drejtés.

Ky zhvillim éshté pjesé e lévizjes mé té gjeré gé disa e kané quajtur
"imperializém ekonomik™ dhe gé konsiston né shtrirjen e metodologjisé sé
ekonomisé neoklasike né zona jashté sferés ekonomike. Kétu nuk béhet fjalé
mé pér té kuptuar se si sfera ekonomike dhe juridike ndikojné reciprokisht
né njéra-tjetrén, por pér té studiuar e kuptuar procesin e "prodhimit™ té
rregullave té sé drejtés (qasja pozitive) dhe vendosja e rregullave optimale té
ligjit né kuptimi ekonomik (gasja normative). Ligji béhet njé sistem i
thjeshté pér shpérndarjen e burimeve dhe pércaktimin e c¢mimeve,
funksionimi i té cilit duhet kuptuar pér té vendosur ¢mimet né nivelin
optimal pér té arritur efikasitetin e pérgjithshém té sistemit.

Né vitet 1970-t&, literatura mbi kété temé u pérhap ndjeshém falé dy
revistave té dedikuara né kété fushé, Journal of Law and Economics dhe
Journal of Legal Studies, té krijuara pérkatésisht nga Aaron director,
profesor i sé drejtés né Universitetin e Cikagos dhe Richard Posner, njé nga
personalitetet mé té spikatura té shkollés ekonomike té sé drejtés. Né té
njéjtén periudhé, Henry Manne, gjithashtu njé nga themeluesit e ekonomisé
sé ligjit, mori pérsipér krijimin e “Qendrés pér Drejtési dhe Ekonomi” pér
njé pérhapje mé té miré té ideve té késaj rryme brenda komunitetit ligjor
amerikan. Né kété nismé, Manne u mbéshtet fugimisht nga Fondacioni John
M. Olin, i cili luajti njé rol shumé té réndésishém né instalimin e kétij lloj
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kérkimi né shumé universitete amerikane si Harvard, Yale, Chicago,
Stanford, Georgetown, Michigan etj.

Megjithaté, aplikimi i mjeteve té analizés neoklasike pér té studiuar ligjin gé
rregullon veprimtarité ekonomike e financiare éshté njé fakt relativisht i ri.
Shfagjen serioze dhe imponuese né publik, ekonomia e sé drejtés e béri
gjaté gjithé shek.XX-té, sidomos me punimet e John Rogers Commons dhe
shkollés institucionaliste amerikane, e cila synonte té kuptonte se si sfera
ekonomike dhe ajo juridike ndérthureshin dhe ndikonin reciprokisht te
njéra-tjetra.

Mé voné, né gjysmén e dyté té shek.XX-té, autoré té shquar si Ronald
Coase dhe Guido Calabresi, trajtuan problematikén e eksternaliteteve duke
hapur njé perspektivé té re studimesh té pérbashkéta ndérmjet juristéve dhe
ekonomistéve, duke i hapur rrugén “analizés sé re bashkékohore té
ekonomisé sé té drejtés”.

Por, do té ishin disa teoriciené té shquar té shkollés sé Cikagos dhe disa
universiteteve té tjera prestigjioze amerikane, pikérisht, Richard Posner,
Aaron Director, Henry Manne dhe George Stigler, té cilét i dhané njé
vizion té ri dhe zhvillim mé bashkékohor késaj disipline : béhej fjalé pér té
analizuar me ndihmén e instrumenteve mikroekonomike tradicionale,
kryesisht analizés sé prodhimit, kostos, fitimit dhe eficencés, té rregullave té
sé drejtés. Né kété rast, nuk béhet mé fjalé thjesht dhe vetém “kuptimi se si
sfera ekonomike dhe ajo juridike influencojné reciprokisht te njéra-tjetra,
por, te analiza e prodhimit té rregullave té sé drejtés dhe vendosjen e
rregullave pér njé té drejté optimale né njé optiké té rregullave dhe logjikés
ekonomike.

Né funksion té objektivave té saj kryesore, fushave té kérkimit dhe
specializimit té ekonomistéve dhe juristéve, analiza ekonomike e sé drejtés
ndahet né dy degé apo drejtime themelore: analiza pozitiviste dhe ajo
normative. Analiza ekonomike pozitiviste e sé drejtés pérdor instrumentet e
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analizés ekonomike pér té pérshkruar dhe interpretuar efektet e rregullave té
sé drejtés né sjelljen e aktoréve ekonomiké. Ndérsa, analiza ekonomike
normative e sé drejtés, bazuar né llogaritjen e eficencés, prodhon
rekomandime pér politika publike. Pércaktimi i saj mé kryesor éshté ai
“optimalitetit - Pareto” dhe kriterit Kaldor - Hick.

Ne shpesh e ndajmé analizén ekonomike té sé drejté, né dy degé relativisht
té dallueshme nga njéra-tjetra, por gé shpesh mbivendosen e barazohen
ndérmjet tyre. Megjithaté, dallimi ka njé interes né kuptimin gé bén té
mundur evidentimin e llojeve té ndryshme té objektivave gé mund té ndigen
nga juristi ose ekonomisti qé praktikon kété lloj kérkimi. Ato jané analiza
pozitiviste dhe analiza normative.

Analiza ekonomike pozitive e ligjit pérdor mjetet e analizés ekonomike pér
té pérshkruar dhe parashikuar efektet e rregullave té ligjit né sjelljen e
agjentéve té ndryshém ekonomiké. Késhtu, mund té pérshkruhen dhe
krahasohen efektet e njé sistemi té neglizhencés kundrejt njé sistemi té
pérgjegjésisé strikte dhe té deduktohen pérgjigjet racionale qé agjentét do té
prodhojné nése zbatohet njé nga dy modelet e pérgjegjésisé. Né fillim,
Richard Posner mbrojti kété lloj analize pérpara se té njihte paragjykimet
normative té genésishme né punén e tij. Pér mé tepér, shpesh éshté
pretenduar se kjo lloj analize pérdoret pér té shpjeguar krijimin dhe
zhvillimin e rregullave ligjore népérmjet njé procesi pérzgjedhjeje gé priret
drejt efikasitetit.

Ndérkohé, analiza ekonomike normative e ligjit kalon njé prag metodologjik
duke prodhuar rekomandime pér politikat publike mbi bazén e krahasimit
dhe llogaritjes sé efikasitetit. N& gendér té késaj tipi analize éshté “nocioni i
efikasitetit” dhe “pareto-optimalitetit”. Njé rregull ligjor cilésohet si
"pareto-optimal” nése nuk mund té ndryshohet pa e béré qofté edhe njé
person né njé pozicion inferior ndaj atij pérpara ndryshimit (ky éshté
pérkufizimi gé kérkon supozimin mé pak normativ pér ndértimin e tij). Njé
pérkufizim mé i forté, pér sa i pérket supozimeve, éshté kriteri Kaldor-Hicks
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i cili lejon ndryshimin e mésipérm nése humbjet e pérgjithshme mund té
kompensohen (pavarésisht nése jané realisht apo virtualisht) nga fitimet e
pérgjithshme.

Si zhvillime mé té fundit té analizés ekonomike té sé drejtés konsiderohen
pérdorimi i teorisé sé lojés, vénia né piképyetje e racionalitetit té agjentit
ekonomik né bazé té mésimeve té psikologjisé kognitive, pérdorim né rritje
i ekonometrisé dhe statistikave né prodhimin e modeleve gjithnjé e mé
komplekse, zbatimi i parimeve té neuroekonomisé né analizén ekonomike té
ligjit, etj.

Analiza ekonomike e ligjit éshté njé shkollé apo metodologji kérkimi shumé
e pérhapur dhe vlerésuar né SHBA. Njé numér i konsiderueshém vendimesh
té drejtésisé ju referohen koncepteve té huazuara nga shkenca ekonomike;
njé numér i madh universitetesh zhvillojné programe e diplomojné studenté
né té tre ciklet né fushén e analizés ekonomike té sé drejtés.

Né Europé, kjo rrymé apo shkollé ekonomiko-juridike u zhvillua né fillim té
viteve 1980-té, fillimisht né Britaniné e Madhe, Hollandé dhe Gjermani, dhe
mé voné u shtri edhe né shumé vende té tjera europiane. Tashmé, edhe
“European Association of Law and Economics” éshté njé institucion mjaft
aktiv dhe i réndésishém né shtrirjen sa mé té gjeré té késaj disipline
komplekse kudo né Europé.

Duke i dhéné ¢cmimin Nobel né 1991 Ronald Coase, Komiteti Nobel béri
shumé pér té promovuar gasjen ekonomike ndaj ligjit né garget akademike.
Né zhvillimin e késaj fushe kérkimore kané kontribuar edhe laureaté té tjeré:
George Stigler (1982) studioi burimet dhe efektet e rregullimit publik,
James Buchanan (1986) u interesua pér bazat kontraktuale dhe kushtetuese
té procesit t& vendimmarrjes politike. Gary Becker u shpérblye né vitin 1992
pér zgjerimin e fushés sé analizés mikroekonomike né njé numér té madh
sjelljesh jo té tregut, duke pérfshiré sjelljen kriminale.
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Késaj liste duhet t'i shtojmé sigurisht edhe Friedrich Hayek, i vlerésuar né
vitin 1974 dhe puna e té cilit ka ngjallur prej kohésh interesin e
ekonomistéve dhe juristéve, por edhe William Vickrey apo James Mirrlees,
fitues i ¢cmimit Nobel né vitin 1996, kontributet e té ciléve né fushén
juridike kané gené domethénése.

Eksperté té ndryshém shohin né kété gasje ndérdisiplinore njé rizbulim té
vonuar té interesit té ekonomistéve “klasiké" pér lidhjet e ngushta qé
bashkojné disiplinat gé ndikojné né organizimin e shoqgérisé (filozofia, ligji,
ekonomia, historia). Té pérmendura shpesh né kété drejtim jané veprat e
Jeremy Bentham ose Cesare Beccaria né fund té shekullit té 18-té.

Né traditén utilitare, llogaritja bentamiane déshiron gé njé ligj té vlerésohet
né lidhje me aftésiné e tij pér t¢ promovuar "lumturing” e anétaréve té
shogérisé, pér té cliruar njé tepricé kénagésie. Nése vértet mund té
perceptojmé njé ndérlidhje intelektuale midis kétyre pararendésve dhe
ithtaréve té analizés bashkékohore, rezulton se kjo metodé sot hyn né teoriné
mikroekonomike.

Richard Posner — Funksionet ekonomike té sé drejtés

Richard Posner konsiderohet si “pionieri i analizés ekonomike té sé drejtés”.
Duke filluar gé né vitin 1969 né gjirin e “National Bureau of the Economic
Research”, Posner realizoi njé seri kérkimesh me fokus “funksionet
ekonomike té sé drejtés”, mbi konceptet themelore té sé drejtés kushtetuese
dhe civile. Ai nuk hezitoi té pérdorte parimet themelore té shkencés
ekonomike pér té “goditur” bazat tradicionale té sé drejtés né SHBA,
vecanérisht té drejtén e konkurrencés (Antitrust Law).

Posner kontestoi ekzistencén e barrierave “té krijuara” pér té hyré né njé
treg té dhéné, gjé gé favorizonte ndérmarrijet e tjera qé vepronin né kuadrin e
kétij tregu. Pér shkollén e analizés té sé drejtés, ky konstatim nuk ishte gjé

POLITEIA
98 Revisté shkencore pér studime juridike, sociale dhe politike




tjetér vecse “reflektim i eficencés mé té madhe qé kishin ndérmarrjet
ekzistuese né kété treg”. Pér Posnerin, té vetmet pengesa qé ka pér té hyré
né njé treg, jané ato gé imponohen nga pushtetet publike népérmjet “masave
té rregullimit té tregut”.

Me njé kéndvéshtrim krejt té ri pér kohén, ai tregoi se “pér té gjykuar pér
egzistencén apo mosegzistencén e konkurrencés nuk mjaftonte vetém njé
fotografim i tregut né njé moment té dhéné, por mbasi té kesh njohur té
drejtén dhe liriné e konkurrentéve té rinj pér té hyré né kété treg dhe ofruar
atje produktet apo shérbimet e tyre”.

Né kété kuptim : monopoli nuk e pérjashton konkurrencén. Sipas Posner,
nése né treg ka vetém njé ndérmarrje gé e dominon até, por nuk ka asnjé
pengesé gé ndérmarrje té tjera té hyjné atje, kjo do té thoté se kjo ndérmarrje
éshté e vetmja gé i pérgjigjet me eficencé kérkesave té kétij tregu. Ai e
shtriu studimin né shumé elemente té tjera t¢ Common Law: kontratat,
pérgjegjésia kontraktore dhe jashté-kontraktore, e drejta penale, konfliktet,
arbitrazhet, etj. Teza e tij kryesore synonte té ilustronte eficencén e madhe té
sé drejtés bazuar né sistemin Common Law, gé nuk vinte nga natyra e sé
drejtés, por nga géllimi i saj. Duke mbrojtur kété tezé, Posner nénvizonte se
sistemi gjyqgésor anglo-sakson éshté eficent sepse gjykatésit amerikané apo
britaniké, ndryshe nga magjistratét europiané, kané motive ekonomike
direkte té lidhuara me ushtrimin e juridiksionit té tyre .

Né manualin e tij té paré “Economic Analysis of Law”, Posner hodhi bazat e
kétij koncepti té ri. Né té njéjtin vit, ai themeloi dhe “Journal of Legal
Studies”, revistén mé prestigjioze né trajtimin e problematikés sé analizés
ekonomike té fenomeneve juridike, e cila botohej nga universiteti i Chicago-
s, duke gené pér dhjeté vite edhe kryeredaktori i saj.

Posner evidentonte “dy degé kryesore né analizén ekonomike té sé drejtés” :
té parén té krijuar nga Adam Smith, e cila analizonte té drejtén ekonomike
né kuptimin e miréfillté té saj sé bashku me rregullimin e tregut; té dytén, té
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krijuar nga Jeremy Bentham, me té cilén identifikohej dhe veté Posneri, e
cila aplikonte konceptet e analizés ekonomike né sjelljet jashté tregut té tilla
si aksidentet, kriminaliteti, ndotja, procedurat dhe proceset politike, aborti,
droga,etj.

Pér Posnerin, njeriu vepron gjithmoné né ményré racionale, jo vetém né
fushén ekonomike, por edhe né shumé fusha té tjera, pra né gjithé aktivitetin
e tij. Sjelljet “kriminale” apo “anti-ligjore” té njé individi vijné si pasojé e
“llogaritjeve me natyré ekonomike” qé ai bén : pér té frenuar kriminalitetin
duhej gjetur “cmimi i drejté i krimit”, duhej gjetur njé ekuilibér i drejté
ndérmjet ashpérsisé sé ndéshkimit nga njéra ané dhe probabilitetit té
kryerjes sé tij nga ana tjetér.

Posner dallonte “sjelljen normative” dhe “sjelljen pozitive” né analizén e té
drejtés, duke u pozicionuar né favor té sjelljes pozitive, dhe né kété kuadér
ai mbronte hipotezén e tij se “e drejta me origjiné juridike (common law ose
judge-law) inkurajon eficencén, né ndryshim nga e drejta me origjiné
legjislative ose rregulluese, gé e frenon apo nuk e stimulon eficencén.

Globalizimi po vé né konkurrencé edhe sistemet juridike, dhe sipas Posnerit,
sistemi anglo-amerikan i Common Law i bazuar tek jurisprudenca po fiton
cdo dité e mé tepér terren si njé sistem “i eficencés ekonomike qé favorizon
zhvillimin e tregjeve” ndaj té drejtés sé kodifikuar “romano-gjermane”.

Por, megjithése Posner ka njé vizion pozitivist, ai nuk legjitimon njé rol té
madh té Shtetit né prodhimin e ligjeve, duke e cilésuar Shtetin “vetém si njé
institucion ndérmjetésues” té ngjashém me njé ndérmarrje private, por jo njé
aktor unik né prodhimin e sé drejtés.

Richard Posner i ka kushtuar njé analizé specifike problemit té krizés
financiare globale gé filloi né vitin 2008 né SHBA. Nén njé fokus té vecanté
interpretimi, Posner kritikon kolegét e tij liberalé té “Chicago School” duke
nénvizuar se “lévizjet derregulluese té industrisé financiare gé shkaktuan
krizén nuk ishin gjé tjetér vegse njé rénie e kapitalizmit né kurthin e
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“laisser-faire”..se kjo katastrofé nuk ishte fryt i njé “dritéshkurtésie fajtore”,
por rezultat i vendimeve individuale racionale, pasojat e té cilave nuk u
integruan si duhet me térésiné e sistemit financiar.

Duke studiuar shkaget e lindjes dhe ményrat e shfagjes sé krizés, Posner
pozicionohet kundra idesé se flluska financiare dhe kriza erdhén si pasojé e
irracionalitetit té agjentéve ekonomiké, apo si pasojé e “oreksit pér risk té
sektorit financiar”. Pérkundrazi, “ekzistenca e flluskés financiare si dhe
pasojat e shpérthimit té saj ishin té njohura né mjediset bankare amerikane,
por ¢do aktor i kétyre mjediseve nuk mund té bénte gjé tjetér vecse té
kérkonte té pérfitonte nga kjo situaté, sepse né rast té kundért, duhet té
pérballej me humbje té rénda né raport me konkurrentét e tij”.

Ai Kkérkoi té bindte konservatorét amerikané, se kjo krizé evidentoi mé sé
miri déshtimin e teorisé sé “kapaciteteve autorregulluese té tregut” dhe
provoi “domosdoshméringé e ndérhyrjes publike masive pér té amortizuar
pasojat imediate té saj, ndérkohé gé&, né njé véshtrim mé afat-gjaté, vetém
njé rregullim aktiv dhe orientues i tregjeve financiare do té krijonte
mundésité gé njé fenomen i tillé t& mos pérséritej” .

Sipas tij, gabimi mund té pérmblidhet né “dy politikat shkatérruese”: eksesi
né ofertén monetare dhe derregullimi i skajshém i tregjeve financiare, i cili
nuk u krye né bazé té argumenteve ekonomike solide, por thjesht né besimin
te vetité autorregulluese té konkurrencés, gé i béri ekonomistét dhe
politikanét “té verbér pérballé rolit specifik té sektorit monetar e financiar”,
gé béri té mos dégjohej asnjé prej paralajmérimeve pér riskun sistemik gé po
zgjerohej ¢cdo dité e mé tepér.

Kundér ideve liberale, Posner mbron géndrimin se pér té dalé nga kriza
duhet njé “ndérhyrje masive publike, qofté edhe duke rritur borxhin publik
apo taksat”. Sipas Posnerit, edhe pse ndérhyrja geveritare konsiderohet si
joefektive, ajo do té ndikojé pozitivisht né zbutjen e parashikimeve
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pesimiste gé jané shkaktare nga mé kryesoret né thellimin e recesionit apo
depresionit .

Gary Stanley Becker

- Analiza ekonomike e krimit dhe korrupsionit

Ekonomist amerikan i njohur vecanérisht pér punimet né analizén
mikroekonomike né studimin e sjelljes njerézore de teoriné e kapitalit
human. Laureat i ¢cmimit Nobel né vitin 1992. Punimet e tij mbi analizén
ekonomike té kriminalitetit hodhén bazat e zhvillimit té “analizés
ekonomike té sé drejtés” duke ndikuar né njékohésisht si né teoriné
ekonomike ashtu dhe né teoriné e sé drejtés.

Becker arriti t&¢ modelizojé sjelljet devijante nén njé optiké racionaliteti duke
nénvizuar se ....ekonomia éshté arti pér té nxjerré sa mé shumé pérfitime nga
jeta..... kérkimet e mia pérdorin logjikén ekonomike pér té analizuar
problemet shogérore gé ndodhin jashté preokupimeve té zakonshme té
ekonomistéve....metoda ekonomike qé& uné i referohem nuk supozon se
individét jané té motivuar vetém nga egoizmi dhe déshira pér fitim. Uné
pérdor njé metodé analize dhe jo njé hipotezé pér motive té vecanta. Jam
pérpjekur ti shképus ekonomistét nga hipoteza e ngushté e interesit personal,
sepse sjellja e njeriut komandohet nga njé térési elementesh shumé mé té
larmishém se sa vlera dhe preferencat. Analiza ime supozon se individét
maksimizojné mirégenien duke qgené té ndryshém né karakterin e tyre:
egoisté, altruisté, besniké, mashtrues, mazokisté.....ata tentojné té
parashikojné sa mé miré pasojat e pagarta té veprimeve té tyre. Njé sjellje e
caktuar gé shikon e nga e ardhmja mund ti keté rrénjét e saj né té kaluarén,
sepse e kaluara ndikon né ményré té géndrueshme né sjelljet dhe vlerat e té
sotmes, apo mendimet pér té ardhmen.
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Né librin “The Economics of Discrimination” (1957), Becker vleréson se
diskriminimi éshté njé problem ekonomik, dhe pér pasojé&, né studimin e tij
mund té aplikohen té njéjtat instrumente té analizés ekonomike si pér gjithé
problemet e tjera ekonomike. Sipas tij, diskriminimi kulturor vjen nga fakti
se tregu i punés shpérblen dhe mijaft cilési qé nuk shprehen népérmjet
diplomés apo nivelit té shkollimit, cilési gqé varen nga origjina sociale. Njé
pjesé e punédhénésve “ka njé sjellje té vecanté ndaj diskriminimit”, sjellje
né emér té sé cilés ata pranojné disavantazhin konkurrues, pasi refuzojné té
marrin né puné kandidaté té vlefshém duke u vendosur késhtu né njé situaté
ekuilibri jo-optimale. Kur njé punédhénés i bardhé punéson shumé pak ose
aspak punétoré me ngjyré, ai vepron sikur kosto e késaj fugie punétore té
ishte e barabarté me é(1+d), ku & éshté paga mesatare, ndérsa d éshté
koeficienti i diskriminimit. Ekonomia e diskriminimit krijon mundési qé té
shpjegohet mé qgarté edhe veté teoria e kapitalit human, e cila e vetme nuk
arrin té japé argumente té qarta pér diferencat né pagé kur cilésité
profesionale dhe produktiviteti i té punésuarve éshté i njéjte.

Becker tregoi me shembuj konkreté se punésuesit e bardhé jané gati té
pranojné koston shtesé gé atyre ju vjen nga sjellja diskriminuese ndaj
zezakéve. Né vend gé té aplikojé hipotezén standarde gé punédhénésit
interesohen vetém pér produktivitetin e té punésuarve, se té punésuarit
injorojné karakteristikat e kolegéve té tyre té punés, dhe se konsumatorét
interesohen vegse pér cilésiné dhe ¢mimin e mallrave apo shérbimeve gé
blejné, Becker pérdor “koeficientét e diskriminimit” té cilét integrojné
influencén e racés, seksit, ngjyrés, pamjes, etj., né ményrat e sjelljes. Sipas
tij, shumé njeréz mund té refuzojné té& punojné si vartés té njé femre zezake
edhe pse mund té paguhen miré pér kété post pune, shumé blerés nuk
preferojné té blejné né dyganet e afrikanéve, portorikanéve apo aziatikéve
thjesht sepse i pérbuzin apo nuk i vlerésojné ata,etj. Vetém duke e zgjeruar
né kété drejtim hipotezén tradicionale éshté e mundur té kuptohen dhe
shpjegohen véshtirésité dhe pengesat e mjaft projekteve apo politikave né
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mbéshtetje té integrimit té emigrantéve apo té ecurisé normale té karrierés
sé emigrantéve né fushén ekonomike e sociale .

Né librin e tij té njohur “Human Capital” (1964), Becker sugjeron se
kérkesa pér edukim reagon né funksion té kostove direkte e indirekte té
shkolllimit e edukimit dhe variacionit té té ardhurave potenciale gé mund té
fitohen nga ky shkollim. Sjellja e studentit identifikohet me até té njé
investitori racional gé krahason até qé atij i kushton shkollimi me té
ardhurat gé do té pérfitojé mé voné né karrierén profesionale si efekt i kétij
shkollimi. Kosto e formimit té kapitalit human krahasohet me té ardhurat e
ardhshme gé individi do té pérfitojé nga puna dhe kualifikimi i tij. Kjo kosto
ka natyra té ndryshme: kosto edukimi, shérbime mjekésore, kérkim
informacioni, stazh profesional, ¢’vendosje gjeografike,etj. Té gjitha kéto
konsiderohen si njé investim pér kapitalin human, investim gé duhet té jeté
rentabél, pra ti japé frytet e tij né té ardhurat e mévonshme gé kané burimin
pikérisht nga vénia né shfrytézim e kétyre kapaciteteve té fituara té kapitalit
human.

Né kété kontekst, Becker analizon dhe ményrat se si duhet té financohen
sistemet edukative dhe ato shéndetésore : nga njé piképamje éshté logjike gé
individét duhet té paguajné pér studimet e tyre, sepse genia e tyre falas i con
né shpérdorime dhe neglizhencé ndaj tyre, si dhe zhduk konkurrencén
ndérmjet institucioneve arsimore; ndérsa nga ana tjetér, duke paré efektin e
madh gé edukimi dhe shéndeti kané né cilésiné e kapitalit human, né rastet
me interes t& dukshém publik, éshté e justifikueshme dhe njé financim
publik i kétyre sistemeve .

Né studimin “Crime and punishment: An economic approach “ (1968),
Becker propozon njé analizé ekonomike té krimit dhe korrupsionit. Ai
studion mundésiné e aplikimit té arsyetimit ekonomik né teoriné pozitive té
sjelljes kriminale dhe njé politike normative optimale kundrejt krimit.
Becker mendon se individét i zgjedhin aktivitetet e tyre si njé lloj konsumi
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individual. Té merresh me njé aktivitet kriminal éshté thjesht njé vendim
individual gé vé né balancé kostot dhe pérfitimet nga ky aktivitet.

Individét béhen kriminelé né funksion té rendimentit financiar té krimit, té
krahasuar me rendimentin financiar t€ pagés né kushte normale ligjore,
pérfshiré kétu dhe mundésiné e arrestimit apo dénimit. Eshté e réndésishme
té kuptohet se nxitja pér té ushtruar njé aktivitet ilegal béhet mé e forté kur
éshté e véshtiré té gjesh njé vend pune normal e té rregullt, apo kur
ndéshkimet kundra krimit jané té buta apo kur neglizhohet zbatimi i tyre.
Korrupsioni pérbén njé treg me ofertén (até té funksionaréve apo
politikanéve) dhe kérkesén (até té bizneseve dhe individéve) e tij.

Edhe né kété rast, tregu i korrupsionit dhe “¢cmimi” i tij funksionon si raport
I kérkesés me ofertén. Ekuilibri i tyre pércakton sasiné optimale té
korrupsionit, né sensin gé lejon njé ¢mim té dhéné ekuilibri ndérmjet sasisé
sé ofruara dhe atyre té kérkuara té korrupsionit.

Becker nénvizon réndésiné gé kané masat ndéshkuese ndaj korrupsionit si
mjeti mé efektiv i luftés kundér tij. Por, nga ana tjetér, edhe perfeksionimi i
metodave té zbulimit té korrupsionit ka réndési té madhe, pasi i jep mé tepér
vleré masave ndéshkuese. Becker tregon me shembuj konkreté se kur
sanksionet jané efektive, kjo cilésohet dhe si “mospagim i krimit”, pra,
aktivitetet kriminale shkojné drejt shuarjes me pérjashtim té atyre qé
pranojné njé shkallé té larté rreziku.

Né vitin 1981, Becker boton librin “Trease on the Family” né té cilin e
paraget familjen si “njé ndérmarrje té vogeél : vendimi pér té pasur fémijé,
p.sh., mund té analizohet si njé kérkesé pér “mallra té& géndrueshém” afat-
gjaté. Ky vendim mbéshtetet mbi njé sjellje racionale té prindérve té cilét
kané preferenca pérsa i pérket sasisé dhe cilésisé sé fémijéve té tyre, dhe
sasisé sé shpenzimeve qé duhet té béjné pér té arritur nivelet gé déshirojné.
Becker evidentoi se né kété rast ekziston njé ekuilibér real tregu por me
¢mime fiktive. Zvogélimi i pérmasave té familjeve, pra, rénia e numrit té
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fémijéve pér familje, shpjegohet nga rritja e kostos pér ¢cdo fémijé, kosto né
para, kohé e impenjime gé prindérit duhet té béjné pér fémijét né raport me
objektivat e tyre. Edhe veté vendimi pér tu martuar éshté i ngjashém me
motivacionet gé i shtyjné individét pér té krijuar njé ndérmarrje: té dy
partnerét lidhen népérmjet njé kontrate specifike né ményré gé té reduktojné
koston e transaksioneve. “Organizimi i prodhimit né ekip” kushton mé pak
se rinegocimi i vazhdueshém “ndérmjet dy punétoréve té vecuar nga njéri-
tjetri”.

Ndarja e punéve né gjirin e familjes shpjegohet me avantazhet krahasuese
gé krijohen nga diferencat gjinore biologjike. Népérmjet kontratés apo
institucionit té martesés, femra “angazhohet né lindjen dhe kujdesin pér
fémijét”, kundrejt mbrojtjes dhe garancisé né géndrueshmériné e familjes gé
jep mashkulli. Njé martesé éshté optimale kur raportet e kontributit té dy
bashkéshortéve jané teknikisht plotésuese né “prodhimin e pérbashkét” gé
jané fémijét dhe jeta familjare. Shtimi i divorceve shpjegohet me rritjen e
pagés sé femrave né tregun e punés dhe ekzistencén e politikave sociale gé
ndihmojné graté e divorcuara, elemente gé i shtojné atyre mundésiné dhe
garanciné se mund t’ja dalin té vetme né pérballimin e jetés dhe rritjen e
fémijéve.

Gary Becker ka njé kontribut origjinal né “teoriné e re té konsumatorit”.
Tradicionalisht, analiza ekonomike e trajton konsumatorin si njé agjent
final, si njé individ gé fiton njé sasi té ardhurash, gé ka njé sasi nevojash apo
déshirash gé synon ti plotésojé apo kénagé duke bleré né treg mallra apo
shérbime, duke gené i limituar nga fugia blerése e tij. Megjithése né
pérputhje me postulatin e ¢do teorie ekonomike, konsumatori éshté njé
genie racionale, llogarités dhe maksimizues i utilitetit, roli i tij &shté pasiv.
Ai kénaget duke harmonizuar “shportén” e blerjeve né funksion té
intensitetit t€ nevojave té tij, ndérmjet té cilave ai ushtron njé seri
arbitrazhesh ndérmjet parave gé disponon dhe ¢mimeve gé duhet té paguajé
pér té kénaqur nevojat.
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Né pérputhje me kété, teoria ekonomike i konsideron nevojat dhe déshirat si
“ekzogjene”, dhe ekonomistét ja Iéné sociologéve apo psikologéve detyrén
gé té shpjegojné procesin e formimit té kétyre déshirave. Problemi i vetém i
ekonomistéve éshté analiza se si aparati prodhues i pérgjigjet ndryshimeve
té strukturés sé nevojave. Nuk kérkohet nése ekziston apo jo njé lidhje e
ndérsjellé ndérmjet ményrés se si formohen apo evoluojné té ardhurat dhe
késaj strukture nevojash. Sjellja e individéve né raport me punén, edukimin,
shéndetin,etj., konsiderohen si té vecuara nga sjellja e konsumatorit né
raport me zgjedhjet gé ai bén né procesin e konsumit.

Gary Becker me analizén e tij e ndryshoi hipotezén tradicionale té
ekonomisé sé konsumatorit. Monetaristét hodhén idené gé konsumatori nuk
ishte thjesht njé qgenie pasive, por ishte njé individ llogarités, i afté gé té
“arbitronte né ményré ndér-kohore”, né té cilén shpenzimet e konsumit
vareshin jo vetém nga niveli imediat i té ardhurave té tij, por edhe nga
parashikimet pér nivelin e tyre né té ardhmen.

Por, ndérkohé gé monetaristét u kénagén duke e shpjeguar kété inovacion né
kuadrin e analizés ekonomike dhe shpjeguan ményrén se si formohet
shpérndarja e té ardhurave té familjeve apo njésive ekonomike ndérmjet
kursimit dhe konsumit (nocioni i “ciklit vital t& kursimit”), Becker shkoi
akoma mé tej né studimin e tij duke analizuar vecanérisht “ményrén e
sjelljes parashikuese té konsumatorit dhe reagimin e tij jo vetém né
marrédhéniet ekonomike té tregut por edhe né ato jashté tregut.

Rezultat i késaj ishte lindja e njé teori t& re mbi sjelljen konsumatore”, pika
e nisjes té sé cilés ishte se “blerja e njé malli apo shérbimi nuk pérbén njé
akt ekonomik final”. Akti i konsumit nuk ishte vecse njé “akt ekonomik
ndérmjetés i pérdorur nga konsumatori pér té prodhuar njé kénagési apo
déshiré finale, kénaqési qé pér té njéjtin objekt mund té ishte i ndryshém né
pérputhje me karakterin dhe specifikat e individit.
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Né kété optiké, konsumatori nuk ishte vetém njé génie qé konsumonte, por
njé agjent ekonomik gé “prodhonte”. Q& prodhonte kénaqési pér té cilat ai
ishte konsumator. Pra, éshté njé prodhues, qé pér té prodhuar kénagésité gé
ai kérkon, pérdor “inputet” gé jané né fakt blerjet gé bén né treg, si dhe njé
burimi tjetér krejtésisht jashté skemave ekonomike klasike, por shumé
thelbésore si¢c éshté “koha”. Konsumatori kérkon qgé té plotésojé né
maksimumin e mundshém kénagésité e tij né funksion té té ardhurave dhe
kohés. Né kété piképamje, cdo akt individual konsiderohet si njé akt
ekonomik gé kushtézohet nga dy kufizime : “sasia e parave dhe sasia e
kohés”. Shuma e té dyjave jep shumén totale té “té té ardhurave sociale” gé
konsumatori disponon pér té kénaqur géllimet e tij.

Pérfshirja nga Becker e “kohés” né analizén e aktiviteteve té individit éshté
elementi celés i teorisé sé re té sjelljes konsumatore. Prej saj rrjedhin tre
konsiderata thelbésore : 1) lejon gé té shpjegohet pasioni shpesh irracional i
shogérive té sotme pér akumulimin e objekteve, apo realizimin e shumé
shpenzimeve “irracionale” thjesht e vetém pér “kénaqési” shpirtérore apo
“pér tju béré pérshtypje té tjeréve”; 2) na jep njé vizion té ri pér té shpjeguar
arsyen e modifikimit né kohé té strukturés sé blerjeve dhe modeleve té
konsumit, e cilésuar dhe “destabilitet i preferencave”, ose sic shprehet
Becker, “e vetmja gjé qé ndryshon éshté ¢mimi i kohés”; 3) na ndihmon pér
té zbuluar pérse “liria e té konsumuarit” éshté mé thelbésore se “liria
individuale”.

Becker riformuloi teoriné e zgjedhjes sé konsumatorit duke integruar né té
edhe shpérndarjen e kohés té destinuar pér puné shtépiake. Ky model krijon
mundési qé té analizohet oferta e punés dhe specializimi né detyrat apo
“profesioneve” né gjirin e familjes. Utiliteti nuk vjen nga blerjet gé kryhen
direkt né treg, por vlerésohet si njé “nénprodukt” i té gjitha llojeve té
prodhimeve té familjes, pra dhe atyre qé realizohen “jashté tregut normal”.
Becker analizon edhe pasojat qé shkakton sjellja afektive e njérit prej
anétaréve té familjes pér njé anétar tjetér, duke formuluar “teoremén e
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fémijés sé pérkédhelur”, e cila evidenton “rolin altruist né familje”.
Supozohet se kryetari i familjes éshté altruist dhe preokupohet vecanérisht
pér utilitetin qé gézojné anétarét e tjeré té familjes duke marré rolin e njé
“mirébérési”.

Né kété rast, Becker nénvizon se kénagésia qé “mirébérési” ndjen nga
mirégenia e anétaréve té tjeré té familjes con né njé lloj “infektimi té
virtytit”. Fémija apo fémijét egoisté, duke parashikuar sjelljen altruiste té
kryetarit té familjes, sillen né ményré té tillé gé& nxjerrin pérfitim maksimal
prej saj. Né kété sens, vlerésohet se funksioni i utilitetit té familjes éshté ai i
“mirébérésit” i cili nuk e ka problem térésiné e agreguar té sadisfaksionit né
gjirin e familjes.

Sipas Becker, prindérit veprojné shpesh né ményré altruiste kundrejt
fémijéve egoisté duke investuar shumé tek fémijét e tyre né ményré gé té
evitojné vetminé dhe varfériné kur té jené né moshén e pensionit, megjithése
né shumé raste investimi pér fémijét e kalon ndjeshém investimin potencial
pér té garantuar té ardhura té mjaftueshme gjaté moshés sé pensionit.

Kjo sjellje i “detyron” fémijét gé té ndjehen pérgjegjés pér prindérit e tyre
kur kéta té kené nevojé pér ndihmé. Becker e vleréson sistemin e sigurisé
sociale si njé armik potencial t& familjes, i cili i dobéson lidhjet familjare
prindér-fémijé, dhe sidomos sjelljen altruiste t€ prindérve ndaj fémijéve.
Sipas tij, kjo shpjegon dhe fenomenin e shpérbérjes sé familjes dhe
tendencave té njé jete sa mé individuale té anétaréve té saj, sidomos né
vendet e zhvilluara apo ato me sisteme mbéshtetje sociale té zhvilluara.

Né shumé artikuj té botuar né shtypin amerikan dhe até europian né vitet
1980-té, Becker analizon shkakun e papunésisé né Europé né dekadén 1980-
90 dhe konkludon se papunésia e larté e késaj periudhe nuk u shkaktua nga
véshtirésité makroekonomike, por nga “ashpérsia e tregut té punés” dhe
niveli i larté i sigurimeve sociale dhe taksave gé réndonin mbi té punésuarit
dhe pagat. Ai denoncoi pretendimet e politikave mbéshtetése keynesianiste
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si dhe politikat e ashtuquajtura té “ndarjes sé punésimit” : reduktimi i
sforcuar i numrit té oréve té punés, né vend gé ta rrisé punésimin e zvogélon
até, pasi ai rrit artificialisht koston efektive té punés.

Megjithése geverité europiane e gjenin politikisht komode té besonin se
niveli i larté i papunésisé vinte nga progresi teknik apo nga konkurrenca e
vendeve té tjera, Becker konstatoi se SHBA dhe Britania e Madhe
pérballeshin me té njéjtat zhvillime si Europa kontinentale, por ato kishin
nivel dukshém mé té vogél papunésie.

Sipas tij, diferenca vinte si pasojé e fleksibilitetit dhe lirisé né tregjet e
punés qé ishte njé dukuri tipike né vendet anglo-saksone. Por, pérse nuk
kopjohej modeli anglo-sakson i tregut té punés nga vendet europiane?
Pérgjigjja duhej kérkuar tek forca e madhe gé Kkishin sindikatat né Europé
dhe te ekzistenca e “punétoréve fiks” té cilét pérfitonin paga té larta dhe
luftonin me ¢do mjet e ményré pér ti ruajtur sa mé gjaté avantazhet dhe
privilegjet e tyre té fituara né kuadrin e modelit social europian dhe tradités
sindikaliste.
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Abstract

Countries with a hybrid regime, since they have weak law-enforcement
institutions, give political parties a lot of room for influence. In 31 years of
political pluralism. political crises have shown that they negatively
influence the functionality of the market, public administration, local
government, foreign  investments, justice institutions, electoral
administration, the education system, the academy of sciences, civil society,
unions, etc. All the measurements carried out by international and local
institutions confirm the causal relationship between the political crisis and
the deterioration of the performance of the aforementioned institutions.

In these circumstances, the political actors (the two main parties), in quite a
few cases, seek the legitimacy to solve the crisis from international
institutions and not from the institutions that they have produced themselves
over the years. This, not without reason, as they know the quality of the
functioning of the institutions that are at best captured by both parties or at
worst, only by one party. In these conditions, the solution does not come
from within, but from without. Moreover, we are listing some of the most
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important crises of the period 2018 - 2020 to illustrate the approaches of the
international community in relation to the very complex situations in which
political actors are placed in Albania, at the same time to test the validity of
this approach in relation to democratization processes in the country.

Keywords: Center-periphery report, Albania, crisis

Abstrakt

Venden me regjim hibrit duke gené se kané institucione ligjzbatuese té
dobta, iu jep shumé hapésiré pér influencé partive politike. Né 31 vite
pluralizém politik. krizat politike kané treguar se influencojné negativisht né
funksionalitetin e tregut, administratén publike, pushtetin lokal, investimet e
huaja, institucionet e drejtésisé, administratén zgjedhore, sistemin arsimor,
akademiné e shkencave, shogériné civile, sindikatat etj. Té gjitha matjet e
kryera nga institucione ndérkombétare dhe lokale konfirmojné
marrédhénien shkakésore mes krizés politike dhe pérkegésimit té
performanceés sé institucioneve té lartpérmendura.

Né kéto rrethana, aktorét politiké (dy partité kryesore), né jo pak raste e
kérkojné legjitimitetin pér zgjidhjen e krizés tek institucionet ndérkombétare
dhe jo tek institucionet gé kané prodhuar veté né vite. Kjo, jo pa arsye, pasi
diné cilésiné e funksionimit té institucioneve qé jané né rastin mé té miré té
kapura nga té dy palét ose né rastin mé té keq, vetém nga njéra palé. Né kéto
kushte, zgjidhja nuk vjen nga brenda, por nga jashté. Pér mé tepér po
rendisim disa nga krizat mé té réndésishme té periudhés 2018 — 2020 pér té
ilustruar gasjet e komunitetit ndérkombétar né raport me situatat shumé
komplekse né té cilén vendosen aktorét politiké né Shqipéri, njékohésisht
edhe pér té testuar vlefshmériné e késaj gasjeje né raport me proceset
demokratizuese né vend.

Fjalé kyce:Raporti gender — periferi, Shqipéri, kriza
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1. Kuadri Teorik

Shteti partiak pér Rusell dhe Cohn (2013) pérkufizohet shumé thjesht si ¢do
sistem socio-kulturor dhe/ose ekonomik, né té cilin vendimet themelore té
jetés sé pérditshme publike dhe private nuk merren nga individé ose
korporata (si né ekonomité kapitaliste té tregut dhe ekonomité e pérziera)
dhe as nga qeverisja (si né komunizém dhe fashizém) dhe as nga
udhéhegésit fetaré (si né teokraci), por nga partité politike. Ky shndérrim
strukturor pér Ragazzoni (2019) iu ka mundésuar partive politike njé rol
pércaktues né procesin e krijimit té vullnetit dhe té vendimmarrjes, madje
edhe né administratén shtetérore. Jo pak studiues e interpretojné shtetin
partiak si fenomeni i shkérmogjes sé republikés dhe si pérparim
antidemokratik i njécezarizmi pothuajse absolutist té udhéhegésit apo té
udhéhegésve té partisé (Schmidt, 2012).

Shteti i partive ( Mair, 2002) éshté pércaktimi mé i pérshtatshém pér njé
shogéri si e jona kur pérpara se té fitohet njé vend pune, té béhet karrierg, té
merret njé provim shtetéror, té merret shtetésia, t€ pranoheni né njé
universitet (publik ose privat), té hapni njé llogari bankare, pra né cdo
aktivitet tjetér pér té cilin mund té mendoni, t’ju lindé nevoja t’i drejtoheni
partive kryesore politike. Pra, falé rolit té dy partive kryesore i gjithé sistemi
kontrollohet dhe influencohet, ose éshté i pafuqgishém pér t’i béré ballé
presionit ose interesit té partive politike.

Superstruktura politike - nése do flisnim me logjikén marksiste - implikon té
gjitha strukturat e tjera social-ekonomike dhe kulturore. Nése kjo
superstrukturé shfaq probleme, i gjithé sistemi ndikohet nga té tilla
probleme (Louis, 2016). Ky sistem partitokracie ka prodhuar krizé besimi
tek shumica e shqiptaréve, té cilét nuk besojné te subjektet politike shqiptare
dhe institucionet e ndérmjetme té shtetit shgiptar pasi mendojné se ato jané
burimi i krizés. Né kéto rrethana, aktorét politiké (dy partité kryesore), né jo
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pak raste e kérkojné legjitimitetin pér zgjidhjen e krizés tek institucionet
ndérkombétare dhe jo tek institucionet gé kané prodhuar veté né vite. Kjo, jo
pa arsye, pasi diné cilésiné e funksionimit té institucioneve gé jané né rastin
mé té miré té kapura nga té dy palét ose né rastin mé té keq, vetém nga njéra
palé. Né kéto kushte, zgjidhja nuk vjen nga brenda, por nga jashté
(Wittkopf,1998).

Njé arsye tjetér éshté se legjitimiteti i komunitetit ndérkombétar éshté
shumé heré mé i besueshém né syté e opinionit publik sesa ai i
institucioneve lokale. Demosi lokal si burim legjitimiteti zévendésohet me
komunitetin ndérkombétar kur ndérkohé ky i fundit nuk voton as nuk
votohet nga zgjedhésit shqgiptaré dhe ajo gé éshté mé e réndésishme, gasja e
tyre éshté e orientuar drejt respektimit t€ procedurave dhe institucioneve,
sesa tek pérmbajtja qé prodhojné kéto procedura dhe vendimet gé marrin
institucionet né fjalé (Hurd, 1999).

Shpesh, vérehen tendenca pér té implementuar praktika dhe standarde
universale pa marré parasysh kontekstin e njé vendi té caktuar. Mirépo, kjo
gasje nése do té pérdornim syzet e Schmitter (1994) éshté e pamjaftueshme,
pasi konteksti dhe roli i aktoréve politiké éshté shumé i réndésishém.
Ndérsa, pér autoré té tjeré, respektimi i procedurave éshté i domosdoshém
pér vazhdimésiné e demokracisé. Bunce (1995:119)éshté njeri prej tyre gé
pranon réndésiné e procedurave kur argumenton se “demokracia dhe
kapitalizmi bazohen né té njéjtin parim qé zbatohet né fusha té ndryshme té
aktivitetit njerézor: rezultate té paparashikueshme me procedura té
parashikueshme. Crick (2003) gjithashtu, argumenton se demokratizimi
“duhet kuptuar si njé proces qé bazohet mé shumé tek rregullat, tek
konsensusi dhe pjesémarrja”.

Autoré té tjeré si Whitehead (2002) kérkojné mé shumé vémendje tek
pérmbajtja sesa tek procedura. Pér ta, politika duhet té shikohet mé shumé
sesa njé proces thjesht teknik — si vendosja e procedurave demokratike dhe
metodave zgjedhore, formimi i partive politike dhe i organizatave
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jogeveritare, e késhtu me radhé. Né kété ményré, konteksti specifik jo vetém
nuk merret parasysh por anashkalohet si njé rrethané gé fsheh né fakt thelbin
e problemit. Shpesh, theksi te institucionet dhe jo te proceset ka béré té
mundur gé institucionet té reflektojné fizionominé e proceseve politike dhe
jo e kundérta. Nése u referohemi ngjarjeve politike té viteve 2018 — 2020
vérehet pikérisht kjo tendencé e komunitetit ndérkombétar i cili i méshon
mé shumé aspektit institucional dhe procedural sesa kontekstit politik.
Mirépo, shpesh kjo lloj gasjeje e imponuar nga komuniteti ndérkombétar
ndaj problematikave komplekse qé& nxjerr né pah konteksti, e bén
respektimin e procedurés apo institucionin thjesht njé akt formal ku
problemet mbeten aty dhe né jo pak raste pérkegésohen edhe mé shumé.

2. Metodologjia

Né studim éshté pérdorur metoda e analizés sé ligjérimit kritik. Kjo metodé
cilésore synon té interpretoj ligjérimin politik t& pasqyruar né media dhe
masmedia né kontekste té ndryshme té aktoréve té réndésishém politik.
Burim té dhénash pér analizén jané disa deklarata té pérfagésuesve té
réndésishém té partive politike né Shqipéri si dhe té institucioneve
ndérkombétare. Si raste studimor jané pérzgjedhur: djegia e mandateve nga
ana e PD né 2019 dhe bojkoti i zgjedhjeve lokale né 2019. Kéto dy raste
shérbejné pér té kuptuar rolin e faktorit ndérkombétar né situata krizash dhe
lojén e aktoréve lokal.

Pyetja kérkimore, Cfaré ndikimi ka né procesin politik formula e sugjeruar
nga faktori ndérkombétar né situata krizash politike né Shqipéri?

Hipoiteza: Pér komunitetin ndérkombétar ka shumé réndési respektimi i
procedurés dhe institucioneve dhe jo aq shumé garancité gé ofrojné
institucionet dhe ményrén se si jané hartuar procedurat dhe ¢faré efektesh
sjellin né zbatim ato né rast krizash.
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3. Analizé dhe rezultate

Pas protestés sé datés 16 shkurt 2019, opozita béri publike pér heré té paré
nismén pér dorézimin e mandateve parlamentare. Ky akt éshté konsideruar
unik né historiné e parlamentarizmit né Shqipéri pas ndryshimit té regjimit
politik té viteve 1990. Kjo pér faktin se nuk ka ndodhur né pluralizmin
shqiptar gé opozita té dorézojé né grup mandatet. Ka pasur raste té
bojkotimit té parlamentit pér disa jave ose muaj, por asnjé rast té dorézimit
té mandateve para afatit qé pércakton kushtetuta. Fillimisht, propozimi pér
dorézimin e mandateve gjeti mbéshtetje té gjeré tek strukturat partiake dhe
militantét e opozités, té cilét mendonin se pakénaqgésité né rritje ndaj
geverisé, protestat e studentéve ndaj déshtimit té reformés né arsim, akuzat
ndaj ish-Ministrit té Rendit Tahiri, pérgjimet ndaj véllait té ish-Ministrit té
Rendit Xhafa, mos-hetimi nga ana e prokurorisé i dosjeve shumé té
pérfolura pér korrupsion elektoral, si dhe rénia e besimit publik tek
parlamenti e geveria, mund té pérktheheshin né mbéshtetje pér nismén e
pazakonté té opozités pér zgjedhje té parakohshme.

Vendimi i opozités pér dorézimin e mandateve solli reagime kundérshtuese
nga pérfagésues té SHBA-sé, dhe BE-sé. “Dalja nga institucionet né
ményré kolektive dhe né vitin e dyté té mandatit 4-vjecar krijon njé
precedent t& ri né politikén shqiptare”® pohoi ndér té tjera Ambasada
Amerikane. Ndérsa Drejtori i Pérgjithshém pér Politikat Evropiane e
Fqginjési dhe Negocimet e Zgjerimit, Christian Danielsson, deklaroi: “Sa i
takon opozités kam theksuar se vendimi i tyre pér té djegur mandatet né
bllok, minon integrimin né rrugén drejt BE-sé. Parlamenti éshté shtyllé e
shtetit, éshté motori i ¢do demokracie té pjekur, duhet té keté dialog
konstruktiv né Kuvend. Ky bojkot i Kuvendit éshté jo produktiv dhe minon

*®Ambasada e ShBA né Shqipéri ( 2019) https://al.usembassy.gov/sq/deklarate-e-
ambasades-se-shba-25/ ( paré pér heré té fundit, 20 mars 2020)
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rrugén drejt BE-sé. Pasiguria dhe destabiliteti duhet té kalohen né ményré
urgjente.”® Pér OSBE-né, “vendimi i deputetéve té opozités pér t’u
doréhequr nga Kuvendi minon procesin demokratik ligjvénés dhe pérbén njé
hegje doré nga pérgjegjésia e tyre pér té pérfagésuar gytetarét gé i kané
votuar”.>® Pra, vihet re qarté mbrojtja e linjés institucionale si dhe
dekurajimi i precedentit té bojkotimit té parlamentit si mekanizém pér té
realizuar zgjedhje té parakohshme.

Opozita, né kundérshtim me géndrimin e komunitetit ndérkombétar para
dhe pas vendimit pér té djegur mandatet, zgjodhi rrugén e saj. Pér t€ mesa
duket ishte mé e réndésishme sigurimi i mbéshtetjes sé opinionit publik sesa
ai i komunitetit ndérkombétar, i cili né pérgjithési priret mé shumé té ruajé
status quo-né sesa té mbéshtesé kauza gé mund té jené edhe té drejta por gé
nuk parashikohet efekti i tyre né adresé té stabilitetit dhe sigurisé sé vendit
dhe mé gjeré. Né fakt, né jo pak studime adresohen kritika ndaj géndrimit té
komunitetit ndérkombétar, i cili, né emrin e respektimit té institucioneve
dhe shmangies sé precedentéve né rajon, injoron gjykimin mbi standardet
demokratike né vende gé aspirojné té anétarésohen né BE.>* E shprehur
ndryshe, predominon né qgasjen e tyre “respektimi i institucioneve dhe i
procedurave formale sesa cilésia e kétyre institucioneve dhe efektet gé
prodhojné aspektet formale né adresé té atij substancial.”®* N& kété rast,
precedenti i paré i vendosur nga opozita né 29 vite pluralizém politik u
dekurajua nga komuniteti ndérkombétar me arsyetimin se geveria e
zgjedhjeve té 2017 éshté legjitime dhe parlamentit éshté institucioni i vetém
ku mund té zhvillohet debati politik. Nuk pérjashtohet mundésia gé né kété

%! Gazeta Shqip (2019) https://www.gazeta-shqip.com/2019/03/07/djegia-e-mandateve-
zyrtari-i-larte-i-be-se-minon-integrimin/ ( paré pér heré té fundit 23 mars, 2020)

*’Gazeta Koha Joné (2019) https://www.kohajone.com/2019/02/20/osbe-djegia-e-
mandateve-trondit-themelet-e-demokracise/( paré per heré té fundit, 23 mars, 2020)

%% schimmelfennig, F., Engert, S.,Knobel. (2006) International Socialization in Europe
European Organizations, Political Conditionality and Democratic Change, London:
Palgrave Macmilan, pp. 129 - 131

>* Ibidem, pp. 134

‘\'. \ ‘_\
MESDHETAR 119



https://www.gazeta-shqip.com/2019/03/07/djegia-e-mandateve-zyrtari-i-larte-i-be-se-minon-integrimin/
https://www.gazeta-shqip.com/2019/03/07/djegia-e-mandateve-zyrtari-i-larte-i-be-se-minon-integrimin/
https://www.kohajone.com/2019/02/20/osbe-djegia-e-mandateve-trondit-themelet-e-demokracise/
https://www.kohajone.com/2019/02/20/osbe-djegia-e-mandateve-trondit-themelet-e-demokracise/

géndrim té keté influencuar si frika se precedenti i opozités shgiptare mund
té imitohet edhe nga opozitat né vende té tjera té rajonit si né Serbi apo
Magedoni té Veriut ku situata politike ishte e acaruar, ashtu edhe bindja se
opozita ka njé axhendé té saj politike dhe nuk ka arsye té mjaftueshme dhe
bindése gqé mbasi ka pranuar rezultatin e zgjedhjeve né 2017, té kérkojé dy
vite mé voné ribérjen e tyre.

Menjéheré pas dorézimit t¢ mandateve, Komisioni Qendror i Zgjedhjeve u
vu né lévizje pér té zévendésuar vendet bosh nga lista shumemérore. Ky akt
i KQZ-sé u konsiderua i paligjshém dhe antikushtetues nga opozita. Kjo e
fundit e konsideroi ilegjitim parlamentin e dalé nga zgjedhjet e 2017-s dhe
procedurén e ndjekur nga KZQ si shkelje ligjore. Pér nénkryetarin e PD
Paloka, “E kemi béré té qarté gé askush né até parlament nuk pérfagéson
Partiné Demokratike. Pér ne, ai parlament éshté Parlamenti i krimit dhe as
PD-ja dhe asnjé forcé tjetér opozitare nuk ka mé asnjé lidhje me até
parlament.” Ndérsa pér nénkryetarin e LSI Vasili “Opozités i ka mbetur e
vetmja rrugé, qé té kthejé shtetin né vend. Parlamenti éshté shndérruar né

njé kooperativé té Partisé Socialiste”.*

Né debatin mbi ligjshmériné ose jo té procedurés sé ndjekur nga KQZ vjen
reagimi i forté i komunitetit ndérkombétar. Kryetari i Prezencés sé OSBE-sé
né Shqipéri, ambasadori Borchardt né lidhje me hapjen e procedurés nga ana
e KZQ u shpreh: “Ky éshté njé proces absolutisht normal. Hidhini njé sy
Kodit tuaj Zgjedhor. Ju ofrohet njé vend dhe e keni ju né doré ta pranoni
apo jo. Sipas Kushtetutés suaj, deputeti nuk lidhet me asnjé mandat
detyrues. Anétarét e parlamentit jané, si né demokraci té tjera, té liré. Ata iu
pérgjigjen zgjedhésve dhe ndérgjegjes sé tyre. Mé pas, zgjedhési mund té

% Albania Free Press (2019) “ Vasili: Parlamenti &shté shndérruar né njé kooperative e
Partisé Socialiste”, http://albanianfreepress.al/news/2019/03/vasili-parlamenti-eshte-
shnderruar-ne-nje-kooperative-te-partise-socialiste-139364/ ( paré pér heré té fundit, 20
mars, 2020)
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vendosé pér fatin e kétyre deputetéve né zgjedhjet e ardhshme.”*® Po ashtu
Ambasada Amerikane u shpreh si vijon: “Ne mbéshtesim té gjithé ata gé
vazhdojné té jené té pérfshiré né procesin demokratik né Parlament, né
ményré gé Shqgipéria té vazhdojé té ecé pérpara, drejt anétarésimit né
Bashkimin Evropian.”’ Né té njéjtén linjé ishte edhe Ambasadori i BE-sé
Soreca, i cili deklaroi se zévendésimi i vendeve bosh né parlament duhej té
béhej sipas procedurés ligjore.

Mirépo, pér disa eksperté té kodeve zgjedhore, ¢éshtja e zévendésimit té
vendeve bosh né parlament ishte i diskutueshém nga piképamja kushtetuese
dhe ligjore pasi ligjvénésit kané parashikuar né kushtetuté vetém rrethanat
kur zévendésohet mandati i njé deputeti dhe procedurén qé ndiget pér
zévendésimin e tij/ saj dhe jo rastet e lénies sé mandatit nga njé grup
deputetesh. Sipas nenit 71 t& Kushtetutés®, mandati mbaron ose éshté i
pavlefshém kur deputeti nuk bén betimin; kur heq doré nga mandati; kur
vértetohet njé nga kushtet e pa zgjedhshmérisé ose papajtueshmérisé me
ligjin; kur mbaron mandati i Kuvendit; kur mungon pa arsye mbi 6 muaj
rresht né Kuvend dhe kur dénohet me vendim gjyqésor té formés sé preré
pér kryerjen e njé krimi. Ndérkag, né Nenin 164 té Kodit Zgjedhor
parashikohen edhe hapat pér plotésimin e vakancés né rast té lénies sé
mandatit. Né pikén 2 té kétij neni theksohet se mandati i ndérpreré i
deputetit i kalon kandidatit vijues té listés sé té njéjtés parti politike. Nése
kandidati i radhés nuk paragitet né Kuvend brenda 30 ditéve nga njoftimi,
pa shkage té pérligjura, mandati i kalon kandidatit vijues té listés.>*Mirépo,

% Top Channel (2019) “Plotésimi | vakancave né Kuvend, Borchardt: Legjitime, mund ta
votojné reformén zgjedhore”, http://top-channel.tv/2019/03/12/plotesimi-i-vakancave-ne-
kuvend-borchardt-legjitimi-mund-ta-votojne-reformen-zgjedhore/ ( paré pér heré té fundit,
02 prill, 2020)
*"https://al.usembassy.gov/sq/deklarate-e-ambasades-se-shba-17/ ( paré pér heré té fundit,
27 mars, 2020)
% Kushtetuta e Republikés sé Shqipérisé (1998) fq. 14
https://www.wipo.int/edocs/lexdocs/laws/sg/al/al057sg.pdf
% Kodi Zgjedhore I Republikes sé Shqipérisé, (2008) fq, 86
https://www.osce.org/files/f/documents/5/5/159511.pdf
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né rastin né fjalé ne jemi né kushtet e dorézimit né bllok té mandateve, njé
situaté e pangjashme dhe e pashprehur né Kodin Zgjedhor.

Pavarésisht kétij momenti gé krijon hapésiré pér interpretim, Kuvendi arriti
té keté 122 deputeté nga 140 né total, pasi 40 deputeté té rinj morén
mandatet nga lista proporcionale e opozités. Zévendésimi i vendeve bosh
nga lista shumemérore e opozités krijoi njé realitet t€ paprecedent politik
pasi u krijuan dy opozita, njéra pérfagésuese por jashté parlamentit dhe
tjetra legale por jo pérfagésuese brenda parlamentit. Koncepti “pérfagésim”
né kété rast lidhet me votat e siguruara nga zgjedhjet e vitit 2017. Pjesa
dérmuese e deputetéve té rinj ishin vendosur né listat shumemérore mé
shumé pér té plotésuar njé detyrim ligjor, gé éshté ai i numrit pér ¢do zoné
zgjedhore, sesa pér té garuar. Shumé prej tyre ishin né fund té listave dhe né
kushtet e njé sistemi proporcional rajonal me lista t&¢ mbyllura, nuk do té
ekzistonte asnjé mundési sigurimi mandatesh pér ta. Mirépo, né krahun
tjetér, pavarésisht vendimit gé morén né kundérshtim me strukturat
drejtuese té partive respektive, asnjérit prej tyre nuk i higet e drejta qé té
veté-deklarohej fjala vjen pérfagésues i Partisé Demokratike apo Lévizjes
Socialiste pér Integrim, pasi ishin pjesé e listave té kétyre partive dhe kishin
njé histori marrédhénieje me strukturat e partive respektive. Aq mé shumé,
njé pjesé e tyre vinin edhe nga parti té tjera politike.

Né kushtet e mungesés sé opozités de facto né parlament, deputetét e
opozités sé re u promovuan né postet drejtuese né parlament, né komisione,
né delegacione dhe né strukturat e tjera parlamentare. Por né krahun tjetér
jeta parlamentare éshté shumé pak cilésore dhe funksionale. Nga njé
monitorim i periudhés janar - gusht 2019 i realizuar nga Instituti i
Studimeve Politike me objekt vlerésimin e jetés parlamentare nénvizohet
ndér té tjera: “Né shumicén e fjalimeve, deputetét kané dominuar retorikat e
konsumit mbi zhvillimet politike té dités (98 raste), dhe vetém né 20 raste
kané folur pér problematika té zonés sé tyre elektorale. Né 13 raste deputetét
e kané kérkuar fjalén pér replika personale dhe né 8 raste pér procedurén e
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rendit té dités.”®® Po né kété raport thuhet: “Mbetet interesant fakti se gjaté
kétij sesioni parlamentar mé shumé ka pasur debate pér statuset né rrjetet
sociale té kryeministrit apo kryetarit té opozités e ish kryeministrit Berisha,
sesa debate mbi nivelin e varférisé né vend dhe rrugézgjidhjet e mundshme
té saj. Interesant éshté gjithashtu se ndonése PD dhe LSI nuk jané té
pranishme né parlament dhe as né pushtetin lokal, mazhoranca parlamentare
vijon t’i dedikojé rreth 30% té diskutimeve dhe fjalimeve té tyre replikave e
sulmeve ndaj opozités jashté parlamentit.”®*

Pavarésisht, degradimit té parlamentit nga piképamja e cilésisé sé debatit
dhe diskutimeve, pérfagésuesit ndérkombétaré legjitimuan opozitén e re
parlamentare ose si¢ njihet ndryshe opozita de jure. Pér ndérkombétarét,
institucioni dhe procedura ishin mé té réndésishme se pasojat qé krijonte
respektimi i tyre. Né shumé takime, pérfagésuesit e opozités parlamentare u
pérfshiné né tryeza té organizuara nga komuniteti ndérkombétar. Ky
legjitimitet i ofruar nga ndérkombétarét ishte njé mesazh pér opozitén jashté
parlamentare pér té théné se procedura e ndjekur nga KQZ pér
zévendésimin e vakancave né parlament ishte legjitime. Madje, kryetarja e
grupit parlamentar té opozités sé re Hajdari u bé dhe pjesé e disa tryezave qé
u organizuan mé voné né kuadér té reformés zgjedhore.

Akti i zévendésimit né grup té vendeve né parlament si precedent i paré né
29 vite pluralizém politik u pasua me precedentin e dyté, até t¢ mosmarrjes
pjesé né zgjedhjet lokale. Sigurisht, klima parazgjedhore né kéto vite
pluralizmi politik ka gené shogéruar gjithnjé me idené e shtyrjes sé datés sé
zgjedhjeve por né asnjé rast me bojkotimin e tyre. Edhe né vitin mé té
mbrapshté 97, zgjedhjet nuk u bojkotuan nga ndonjé subjekt politik
pavarésisht mungesés sé garancive pér zgjedhje normale. Vendimi i opozités

% ISP (2019) Parlamenti né kohé krize: Monitorim i kuvendit Janar — Gusht 2019”, fq. 74
http://isp.com.al/wp-content/uploads/2019/08/ISP-RAPORT-FINAL-MONITORUES-
MBI-KUVENDIT-Gusht-2019.pdf

*! Ibidem.
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pér té bojkotuar zgjedhjet vendore té 30 gershorit 2019, shénon precedentin
e paré né historiné e pluralizmit shqiptar. Kryetari i PD Basha e justifikoi
kété vendim me argumentin:“Ne jemi sot né njé piké pérplasjeje pa kthim
dhe kjo pérplasje do té marré pérmasa parapolitike né qofté se nuk zgjidhet
me té vetmen rrugé qé ka parashtruar opozita. Cila éshté rruga? Largimi i
menjéhershém i njeriut qé e ka sjellé vendin né kété piké, né pikén gé po
kthen vizat pér shqiptarét. Njé geveri tranzitore, roli i paré i té cilés éshté
t’ia zgjidhé duart prokurorisé, ato ¢éshtje té hetohen, ata politikané gé jané
kapur, jané pérgjuar — nuk jané fantazité e mia — duke u théné krimineléve
mbush kété kuti, bli kéto vota, fut kété kriminel né listén e Durrésit, — kéta
duhet té shkojné para drejtésisé, nga i pari tek i fundit.” Po né kété linjé,
Kryetarja e LSI Kryemadhi shprehet “Opozita po pérgatitet pér bllokim té
geverisé dhe rrézimin e kryeministrit Rama, duke mos pranuar té shkojmé
né zgjedhijet vendore me kété kryeministér”®?

Mirépo, opozita jashtéparlamentare edhe pse vendosi té mos marré pjesé né
procesin e zgjedhjeve lokale t€ 30 gershorit 2019, shprehu kérkesén gé té
keté komisionerét e saj né Komisionet e Zonave té Administrimit Zgjedhor.
Ata dorézuan listén e anétaréve né KZAZ né pérputhje me Neni 29, pika 5,
paragrafi 1 i Kodit Zgjedhor, por ky i fundit e rrézoi kérkesén me
argumentin se PD dhe LSI nuk jané subjekt zgjedhor, dhe duke mos pasur
interesa té drejtpérdrejta né zgjedhje nuk kané arsye pér té pasur
komisioneré. Né raportin e publikuar nga OSBE / ODIHR, ky vendim u
konsiderua politik dhe jo-transparent. “Komisioni Qendror i Zgjedhjeve
ishte i pabalancuar politikisht, dhe partive té opozités iu éshté mohuar e
drejta pér té pasur komisioneré pér administrimin e procesit né ményré qé
strukturat e tjera KZAZ, KQV dhe GNV té ishin té balancuara
politikisht.”®®Interesant éshté fakti se OSBE né kété rast i referohet aspektit

82https://www.kohajone.com/2018/10/05/monika-kryemadhi-me-ramen-kryeminister-nuk-
futemi-ne-zgjedhje-do-e-rrezojme-me-popull/
®3http://www.55news.al/politike/item/218398-kritikat-e-forta-te-oshe-vendimet-e-kqz-te-
orientuara-politikisht-dhe-jo-transparente (paré pér heré té fundit, 18 mars 2020)
POLITEIA
124 Revisté shkencore pér studime juridike, sociale dhe politike



https://www.kohajone.com/2018/10/05/monika-kryemadhi-me-ramen-kryeminister-nuk-futemi-ne-zgjedhje-do-e-rrezojme-me-popull/
https://www.kohajone.com/2018/10/05/monika-kryemadhi-me-ramen-kryeminister-nuk-futemi-ne-zgjedhje-do-e-rrezojme-me-popull/
http://www.55news.al/politike/item/218398-kritikat-e-forta-te-osbe-vendimet-e-kqz-te-orientuara-politikisht-dhe-jo-transparente
http://www.55news.al/politike/item/218398-kritikat-e-forta-te-osbe-vendimet-e-kqz-te-orientuara-politikisht-dhe-jo-transparente

politik dhe jo formal té ligjit, ndérsa né rastin e zévendésimit té vakancave
né parlament i referohet aspektit formal. Pra, kur themi aspekt politik, kemi
parasysh marréveshjen politike pér formulén e kompozimit té administratés
zgjedhore mes partive kryesore né vend. Jo vetém kaq, por pérbérja e
administratés zgjedhore shpesh i éshté nénshtruar frymés sé kompromisit
ndérmjet partive kryesore, sesa thjesht respektimit formal té kodit zgjedhor
nga ana e KQZ. Nuk mungojné rastet kur éshté paré se, nése respektimi
strikt i kodit zgjedhor mbi formulén e kompozimit té administratés
zgjedhore ka cenuar pérfagésimin e partive politike né kéto komisione, né
fund ka predominuar respektimi i marréveshjes, jo zbatimi formal i ligjit.
Késaj praktike i referohet edhe OSBE / ODIHR né konstatimin gé bén né
raport. Mirépo, né kété rast, PS béri pérjashtim nga tradita e méparshme
duke e shkelur até.

Né Kkété situaté té paqgarté parazgjedhore vjen dhe vendimi i Presidentit té
Republikés gqé mé pas béhet objekt interpretimi i disa institucioneve
kombétare dhe ndérkombétare. Ai anuloi datén e zgjedhjeve gé kishte
dekretuar veté pér té dekretuar njé daté tjetér pér zhvillimin e zgjedhjeve
lokale. Presidenti Meta e justifikoi kété vendim si vijon: “...pér té
shtensionuar situatén dhe pér té shmangur rrezikun pér pérshkallézimin e
paparashikueshém té konfliktit né vend”. Sipas tij “kushtet aktuale nuk
mundésojné zhvillimin e zgjedhjeve té vérteta.”® Nuk éshté rasti i paré qé
shtyheshin zgjedhjet pértej datés sé dekretimit nga ana e Presidentit;
kujtojmé Kkétu rastin e zgjedhjeve lokale té vitit 2007. Né rastin e zgjedhjeve
lokale t& 2019, shtyrja ishte pértej afateve gé lejon kushtetuta. Ky akt i
Presidentit u bé objekt diskutimi dhe komentesh mes konstitucionalistéve
nése i lejohej Presidentit té ¢’dekretonte datén gé Kishte dekretuar ai veté
apo jo? A ishte e mundur gé Presidenti té shtynte pértej afateve kushtetuese

%L apsi.al (2019) “Presidenti Meta anulloj zgjedhjet e 30 gershorit”,
https://lapsi.al/2019/06/08/presidenti-meta-anulon-zgjedhjet-e-30-gershorit/ ( paré pér heré
té fundit, 24 prill 2020)
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datén e zgjedhjeve? Apo né mungesé té njé konsensusi té gjeré politik mbi
datén e zgjedhjeve mund té vendoste Presidenti né ményré té njéanshme ?

Ndérkombétarét - duke paré situatén e pagarté né té cilén u vendosen zgjedhjet
vendore - intensifikuan géndrimet dhe deklaratat pér t’i méshuar respektimit té
aspektit procedural dhe ligjor dhe jo shumé shqyrtimit t€ garancive gé ofronte
geveria pér organizimin e kétyre zgjedhjeve. Pérfagésues t¢ SHBA, OSBE,
Gjermanisé, por edhe Italise kundérshtuan si vendimin e opozités
jashtéparlamentare pér t& mos hyré né zgjedhje dhe até t&¢ mos mbajtjes sé
zgjedhjeve me 30 gershor nga ana e Presidentit. “Né Shqipéri kemi mbérritur né
njé situaté komplekse ku disa parti gé té paktén né dukje kané mbéshtetje té
forté politike kané vendosur té mos futen né zgjedhje. Né kété piké rregullat
kané devijuar dhe nuk mund té thuhet ¢faré &shté mé logjike, t& zhvillohen
zgjedhje apo té shtyhen, cka do té sillte ndryshime né ligj dhe Kushtetuté.”
Pérmes njé deklarate zyrtare té I&shuar nga deputeti i Parlamentit gjerman, Mark
Hauptmann, né emér té koalicionit CDU-CSU, theksohet: “Si grup parlamentar,
ne nuk kemi té drejté t& kérkojmé shtyrjen e zgjedhjeve né njé shtet té pavarur.
De facto, kjo do t¢ mund té konsiderohej si njé kérkesé pér té ndryshuar
Kushtetutén e Shaipérisé dhe ligjin zgjedhor t& vendit”.®® Né té njéjtén linjé
kreu i OSBE, Lajcak deklaron: “Eshté me réndési gé zgjedhjet t&¢ mbahen mé 30
gershor, duhet té kapércehen dallimet, t¢ punohet pér vendin, problemet té
debatohen né parlament dhe éshté tepér me réndési té forcohen institucionet
demokratike”. Kjo linj¢ u mbajt edhe nga kreu i delegacionit t¢ Kongresit
Amerikan Damon Wilson i cili deklaroi se “éshté kundér bojkotit té zgjedhjeve
nga ana e opozités, ndérsa béri apel gé data e zgjedhjeve t€ mos ndryshojé, duke
kérkuar gé ato té mbahen né kohén e caktuar.*

I gjithé faktori ndérkombétar pérkundrejt garés pa kundérshtaré politiké - ku né
“31 bashki garojné vetém kandidatét e Partisé Socialiste, ndérsa né 30
bashki té tjera ka mé shumé se njé kandidat; 12 prej té ciléve jané té

® https://sot.com.al/politike/pd-Isi-ne-lufte-me-nderkombetaret-shba-osbe-gjermania-e-
italia-rrezojne-planet-shtyrjen-e
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pavarur, 22 i takonin partisé Bindja Demokratike ndérsa tre kandidaté i
pérkasin njé koalicioni t& eméruar “Shpresa pér Ndryshim”®® - mbrojti
variantin e respektimit té procedurés dhe ligjit, pra, zhvillimit té zgjedhjeve
me 30 gershor. Pér té, precedenti i shtyrjes sé zgjedhjeve né kundérshtim me
afatet qé parashikon kushtetuta sa heré qé mund ta kérkonte kété gjé njé
force e madhe politike, ishte mé i rrezikshém sesa gara pa kundérshtaré
politiké dhe administrimi i shumicés sé njésive vendore nga njé force
politike nesér. Pra, si té thuash, garancité pér zgjedhje té lira dhe té
ndershme dhe pérkeqésimi i pushtetit lokal nesér ishte mé pak i réndésishém
se sa mosrespektimi i procedurés dhe ligjit.

Pavarésisht kétij reagimi té komunitetit ndérkombétar pér opozitén jashté
parlamentare, mbajtja e zgjedhjeve lokale né mungesé té saj dhe aktit té
Presidentit pér anulimin e tyre mé 30 gershor e bénin té pamundur mbajtjen
e zgjedhjeve, qofté politikisht dhe juridikisht. Pérfagésues té partive té
koalicionit opozitar jashté parlamentit deklaruan: “...do té keté akte masive
té mosbindjes civile té gytetaréve dhe bllokim té akseve kombétare kryesore
pér njé kohé t& caktuar. Zgjedhjet e 30 gershorit nuk do té zhvillohen.”®’
Opozita jashtéparlamentare, né pamundési pér té bindur komunitetin
ndérkombétar pér shtyrjen e zgjedhjeve né mungesé té garancive nga ana e
mazhorancés, zgjodhi si strategji, variantin e sensibilizimit té opinionin
publik pér té penguar mosrealizimin e zgjedhjeve pa garé dhe pa garancité e
nevojshme pér zgjedhje té lira dhe té ndershme. Ndérsa opozita
parlamentare ishte pér zhvillimin e tyre mé 30 gershor.

Situata politike u tensionua ag shumé sa nuk munguan reagimet e shogérisé
civile. Shogata “Tirana”, e pérberé nga intelektualé me reputacion né vend,
reagoi népérmjet njé deklarate: “Vendi rrezikon konflikt civil té

% |bidem

" DW (2019) “Koalicioni opozitar né Tirané — jo zgjedhjeve fals”,
https://www.dw.com/sa/koalicioni-opozitar-n%C3%AB-tiran%C3%AB-jo-zgjedhjeve-
false/a-48455733 (paré pér heré té fundit, 20 shkurt, 2020)
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pashmangshém, ndaj palét duhet t’i japin fund krizés politike.”®® Po ashtu,
Instituti Shqiptar i Shkencés, Instituti i Studimeve Politike dhe Qendra pér
Studimin e Demokracisé dhe Ndérmjetésim béné thirrje  pér
“ndérgjegjésimin, marrjen e masave dhe parandalimin e njé krize té réndé
politike, ekonomike e sociale gé kércénon té sotmen dhe té ardhmen toné.
Sipas tyre, nése kriza vazhdon, mund té démtojé réndé ekonoming, té
pérshpejtojé ikjen masive, té rrisé varféring, pérkeqésojé skemén e
pensioneve dhe té rrezikojé stabilitetin e financave publike.”® Po ashtu
intelektualé t& ndryshém bénin thirrje pér skenaré té ngjashém si ato té 97-és,
nése zgjedhjet zhvillohen mé 30 gershor pa pjesémarrjen e opozités
jashtéparlamentare. Mirépo, njé dité para se té zhvilloheshin zgjedhjet vjen
edhe reagimi i forté nga zv/ndihmés Sekretari i Shtetit pér Evropén Matthew
Palmer. Ai ndér té tjera béri thirrje pér shmangien e dhunés mé 30 gershor,
duke shtuar se “udhéhegésit e partive do té mbajné pérgjegjési pér dhunén e
pérkrahésve té tyre. Pas zgjedhjeve, do té keté mundési gé té krijohet
Gjykata Kushtetuese, éshté plotésisht e mundur gé Gjykata té vendosé qé
zgjedhjet duhen pérséritur, por kjo i takon Gjykatés ta vendosé dhe jo
politikanéve té vecanté.””® Ky géndrim i Shteteve té Bashkuara té Amerikés
I béré publik njé dité para se té zhvilloheshin zgjedhjet u kuptua si kércénim
pér opozitén parlamentare apo cilindo gé do té tentonte té bllokonte
zhvillimin e zgjedhjeve me 30 gershor.

®8\izion Plus TV ( 2019) “ Shoqgata “ Tirana” prememorie klasés politike pér zgjidhjen e
krizés”, https://www.vizionplus.tv/shogata-tirana-promemorie-klases-politike-per-
zgjidhjen-e-krizes/ ( paré pér heré té fundit, 19 prill, 2020)

®|nstituti | Studimeve Politike (2019) “ Deklarata e Shogérisé Civile Shqiptare mbi krizén
politike dhe propozime pér zgjedhjem e saj”,
https://isp.com.al/index.php/2019/05/08/shogeria-civile-deklarate-per-krizen-dhe-
rrugezgjidhjet-efektive-te-saj/ ( paré pér heré té fundit, 18 shkurt, 2020)

®Agjensia Telegrafike Shqiptare (2019)” Pjesemarrja dhe rezultati né zgjedhjet e 30
gershorit ka tejkaluar cdo pritshméri”, https://ata.gov.al/2019/07/08/pjesemarrja-dhe-
rezultati-ne-zgjedhjet-e-30-gershorit-ka-tejkaluar-cdo-pritshmeri/ ( paré pér heré té fundit,
24 prill, 2020)

POLITEIA
128 Revisté shkencore pér studime juridike, sociale dhe politike



https://www.vizionplus.tv/shoqata-tirana-promemorie-klases-politike-per-zgjidhjen-e-krizes/
https://www.vizionplus.tv/shoqata-tirana-promemorie-klases-politike-per-zgjidhjen-e-krizes/
https://isp.com.al/index.php/2019/05/08/shoqeria-civile-deklarate-per-krizen-dhe-rrugezgjidhjet-efektive-te-saj/
https://isp.com.al/index.php/2019/05/08/shoqeria-civile-deklarate-per-krizen-dhe-rrugezgjidhjet-efektive-te-saj/
https://ata.gov.al/2019/07/08/pjesemarrja-dhe-rezultati-ne-zgjedhjet-e-30-qershorit-ka-tejkaluar-cdo-pritshmeri/
https://ata.gov.al/2019/07/08/pjesemarrja-dhe-rezultati-ne-zgjedhjet-e-30-qershorit-ka-tejkaluar-cdo-pritshmeri/

Opozita jashtéparlamentare, pas késaj deklarate ndryshoi strategjing; nga
bllokim i gendrave té votimit si¢ kishte deklaruar, né dekurajim té
pjesémarrjes né zgjedhje dhe ironizim té procesit zgjedhor. Dita e
zgjedhjeve nuk u shogérua me incidente si¢ ishte premtuar dité dhe muaj mé
paré, por opozita me mbéshtetésit e saj ironizuan né ambientet jashté
gendrave té votimit té gjithé procesit zgjedhor duke e konsideruar até njé
farsé tipike pér regjime diktatoriale. Sloganet, sfondi muzikor, simpatizanté
té opozités té veshur si dikur né regjimin totalitar, shogéruan ditén e
zgjedhjeve. Pér njé pjesé té analistéve prané té majtés kjo sjellje e opozités u
konsiderua si njé strategji e kamufluar pér t€ dekurajuar shkallén e
pjesémarrjes né zgjedhje si dhe deligjitimimin e tyre.

Céshtja e pjesémarrjes né zgjedhje u bé objekt analize, monitorimi dhe
komentesh pér té dy krahét politiké. Pjesémarrja u pérdor si indikator pér té
kuptuar mbéshtetjen e votuesve ndaj aksionit opozitar dhe né krahun tjetér,
geveria pér té legjitimuar shkallén e mbéshtetjes t¢ ngjashme me até té
zgjedhjeve té pérgjithshme té 2017. Qeveria duke pasur pérfagésuesit e saj
né té gjithé administratén zgjedhore sidomos né KZAZ dhe QVN ( jo pa
arsye KQZ refuzoi propozimin e PD dhe LSI pér komisioner né KZAZ dhe
QNV), deklaronte shkallé té larté pjesémarrjeje, ndérsa opozita deklaronte
pér té kundértén. Sipas shifrave zyrtare t¢ KQZ numri i votuesve ishte
771.863, ndérsa sipas pretendimeve té Partise Demokratike rezultonte té
ishte 534 mije 528 votues, ose 15.2 %.”"* Secila forcé politike jepte
variantin e saj zyrtar té shkallés sé pjesémarrjes, pasi KQZ duke gené e
pérfagésuar vetém nga njé krah politik ishte e pabesueshme pér té€ dhénat qé
publikonte né syté e opozités, por né disa raste edhe kaotike né té dhénat gé
publikonte. Né lidhje me rolin e KQZ-sé né raportin pérfundimtar t¢ OSBE
ODHIR thuhet: “Ekuilibri politik i parashikuar me ligj brenda administratés
zgjedhore nuk u arrit pér shkak té refuzimit té partive kryesore opozitare pér

" Shqiptarja.com (2019) https:/shqiptarja.com/lajm/opozita-reagon-akuza-pwr-blerje-tw-
votave-dhe-presione-ndaj-administratws-pwr-tw-votuar ( paré pér heré té fundit, 13 prill
2020)
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té eméruar komisionerét e tyre dhe interpretimit mé pas té KQZ-sé se vetém
ato parti gé marrin pjesé né zgjedhje mund té pérfagésohen né administratén
zgjedhore.””® Po ashtu né raportin e Komunitetit Shqiptar t& Helsinkit
thuhet: “... éshté i diskutueshém vendimi i KQZ-sé nr.127, dt. 04.04.2019, i
jep disa kétij organi tagra té cilat nuk i jané akorduar né Kod Zgjedhor, pér
té plotésuar vakancat e krijuara né KQV, duke i propozuar KZAZ-sé listat e
shtetasve gé mund té emérohen anétaré/sekretaré t&¢ KQV/GNV.”"

Kriza e legjitimitetit té zgjedhjeve lokale thellohet edhe mé shumé me
shkarkimin nga ana e KQZ-sé e dy kryetaréve bashkiaké té sapo zgjedhur,
né Shkodér dhe né Voré, pasi nuk kishin deklaruar né formularin e
dekriminalizimit faktin gé ishin dénuar mé paré. Né kéto kushte, opozita
jashtéparlamentare iu rikthye akuzave pér kriminalizim té geverisé dhe
kapjen e prokurorisé gé ende nuk zbardh krimin elektoral né zgjedhjet e
zhvilluara né Shijak dhe né Dibér, specifikisht, dosjet 339 dhe 184. Kjo
sipas tyre éshté njé arsye mé shumé pér té faktuar kriminalizimin elektoral té
kétyre zgjedhjeve dhe mungesén e garancive nga ana e geverisé pér té
organizuar zgjedhje té lira dhe té ndershme.

Mbas shpalljes sé rezultatit nga ana e KQZ, opozita jo parlamentare deklaroi
se nuk njeh zgjedhjet e 30 gershorit dhe ato do té ribéhen. Gjithashtu,
opozita ripérsériti kérkesén e béré publike gjaté muajve té méparshém se ulja
né tryezé pér té zgjidhur krizén dhe geveria tranzitore mundéson realizimin e
zgjedhjeve normale né kété vend. Po ashtu, Presidenti i Republikés Meta u
shpreh: “Zgjedhjet e 30 gershorit nuk ekzistojné ligjérisht, 13 tetori éshté
mundésia pér zgjidhjen e krizés.”"

2 ODIHR ( 2019) Raporti pérfundimtaré i misionit ODIHR pér zgjedhjet vendore 2019.
¥ KShH (2019) RAPORT PERFUNDIMTAR MBI GJETJET DHE KONKLUZIONET E
MONITORIMIT TE ZGJEDHJEVE PER ORGANET E QEVERISJES VENDORE TE
DT. 30 QERSHOR 2019, fq.6

"Top Channel ( 2019) “ Anullimi i zgjedhjeve t& 20 gershorit”
http://ata.gov.al/2019/07/08/meta-zgjedhjet-e-30-gershorit-nuk-ekzistojne-ligjerisht-13-
tetori-mundesi-per-zgjidhjen-e-krizes/ ( paré pér heré té fundit, 20 maj 2020)
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I menjéhershém ishte reagimi i komunitetit ndérkombétar i cili legjitimoi
zgjedhjet, pavarésisht mangésive qé evidentoheshin né kéto zgjedhje nga
piképamja e pérfagésimit politik, zhbalancimit t& administrimit té procesit
zgjedhor, klimés sé tensionuar té zhvillimit té fushatés, mangésive té
evidentuara né raportin paraprak t¢ OSBE - ODHIR etj,, Ambasada
Amerikane né njé deklaraté pér shtyp tha:“Ne nxisim udhéhegésit politiké
gé, pas zgjedhjeve té sé dielés, té rikthejné vémendjen e tyre né forcimin e
institucioneve demokratike shgiptare dhe zbatimin e ligjit, pérfshiré edhe
ecjen pérpara me ngritjen e njé Gjykate Kushtetuese té drejtuar nga gjykatés
té cilét e kané kaluar vetingun. Miratimi i reformave zgjedhore dhe zbatimi i
reformés né drejtési jané thelbésore pér aspiratat evropiane té Shqipérisé dhe
pér ngritjen e demokracisé sé forté gé i shérben té gjithé shqiptaréve.”” Po
ashtu, Zv/ ndihmés Sekretari Amerikan i Shtetit, Matthew Palmer né njé
prononcim pér 'VOA'-n u shpreh: “Ata gé déshirojné té sfidojné rezultatin e
zgjedhjeve, mund té presin Gjykatén Kushtetuese, e cila shpresojmé do té
ngrihet sé shpejti, me gjykatés té cilét kané kaluar njé proces rigoroz
vettingu.“"®Ndérsa Maja Kocijancic tha: “Zgjedhjet lokale t& mbajtura té
dielén e 30 gershorit u zhvilluan né njé kontekst té ndarjes politike, por né
njé ményré pérgjithésisht té geté e té rregullt. Ne morém parasysh té gjitha
vérejtjet paraprake té béra nga Shefi i Misionit té VVézhgimit té Zgjedhjeve
té OSBE / ODIHR. Té gjitha institucionet shqiptare dhe udhéheqgésit politiké
tani duhet té pérgendrojné pérpjekjet e tyre né vijueshmériné e zbatimit té
procesit té€ reformés, duke pérfshiré rinisjen e reformés sé iniciuar mé paré

té legjislacionit zgjedhor pér t& adresuar rekomandimet e ODIHR-it.”"”

™ Ambasada e ShBA né Shqipéri ( 2019) https://al.usembassy.gov/sg/deklarate-e-
ambasades-se-shteteve-te-bashkuara-te-amerikes-12/ ( paré pér heré té fundit, 20 prill 2020)
"® Ibidem,

TABC News (2019) https://abcnews.al/zgjedhjet-e-30-gershorit-reagon-be-ja-dhe-shba-ja/
(paré pér heré té fundit 26 prill 2020)
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4. Konkluzioni

Dy precedentét e mésipérm u sollén pér té konfirmuar tezen se pér
komunitetin ndérkombétar ka shumé réndési respektimi i procedurés dhe
institucioneve dhe jo aq shumé garancité gé ofrojné institucionet dhe
ményrén se si jané hartuar procedurat dhe cfaré efektesh sjellin né zbatim
ato. Jo pak raste, theksi tek respektimi i institucioneve dhe i procedurave ka
prodhuar té njéjtin realitet, madje ka rutinizuar dhe kalcifikuar veté
institucionet dhe procedurat, duke krijuar idené e panevojshmérisé pér t’i
ndryshuar ato, pasi pérsérisin té njéjtin realitet politik. Aspekti formal nuk
ka kontribuar né pérmirésimin e aspektit substancial. Pér Kajsiun, “ky éshté
edhe njé tipar i pérbashkét i faktorit ndérkombétar né proceset e
demokratizimit shqiptar; neglizhimi apo reduktimi i procesit politik. Né
rastin mé té keq politika neglizhohet pasi procesi i demokratizimit
nénkupton njé rrugétim drejtvizor nga mé pak né mé shumé demokraci, apo
nga institucionet e dobéta tek ato té konsoliduara. Né& rastin mé té miré
procesi politik reduktohet tek marrédhénia mes institucioneve apo
individéve, cka prodhon narrativa statistikore té zgjedhjeve apo aktive
politike, por pa hedhur drité mbi shkaget e dinamikés politike. Né té dyja
rastet politika shikohet si njé faktor ekzogjen. Ajo éshté produkt i
marrédhénieve institucionale, kulturore apo individuale dhe jo procesi gé né
fakt i prodhon kéta faktoré, ndérsa edhe formésohet prej tyre.”"®

Laclau dhe Mouffe” me t& drejt& mbrojné tezén se forcimi i institucioneve
apo 1 shtetit té sé drejtés jané procese thellésisht politike dhe si té tilla jané
produkte dhe jo burime té procesit politik. Pér sa kohé gé procese té tilla do
té reduktohen tek zbatimi teknik i njé modeli té caktuar, ato do té prodhojné

"8 Kajsiu, B. (2006) Ndérkombétarét dhe demokratizimi:” Demokratizimi pa politiké: Baza
konceptuale e gasjes sé ndérkombétaréve, fq. 26 Polis 4, UETPress.

™ Laclau and Mouffe (1996) Hegemony and Socialist Strategy: Towards a Radical
Democratic Politics, London, New York: Verso, pp. 153
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institucione té brishta dhe té paafta pér té kanalizuar dinamikén politike. Né
kushte té tilla, kjo dinamiké jo vetém qgé do té zhvillohet jashté, por edhe
kundér institucioneve, duke riprodhuar pikérisht ato fenomene gé projektet
demokratike pérpigen t’i eliminojné. Fatkeqésisht, dicka e tillé ka ndodhur,
po ndodh dhe do té vazhdojé té& ndodhé né Shqipéri, pér sa kohé gé politika
nuk shihet si pjesé e zgjidhjes, por pjesé e problemit né proceset
demokratizuese.
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Abstract

The article aims to identify the theoretical framework in the study of social
movements, participation through non-conventional forms of participation,
under the systems of liberal democracy. The relationships between the
theoretical approaches of 'social movements' and the 'decision-making
process' and ‘democratization process' will to be analyzed from three
perspectives: a- in terms of the national, political and social context that
conditions the purpose and strategies of social movements; b- in terms of
the efforts of previous governments to change social and political
conditions; c- in terms of being part of decision-making through
unconventional forms of participation. The characteristics of social
movements will be addressed based on the question: "What is the role of
social movements in the transition process, in relation to the
democratization process?" Analyzing the theoretical framework of social
movements, it can be observed how social movements act and interact with
different factors, such as economic, human and technical, having a limited
role during the transition process towards the process of democratization
and consolidation of institutions, through non-conventional forms of citizen
participation in public life.

Keywords: social movements, theoretical approach, democratization

8 Shénim: artikulli shté pjesé e kuadrit teorik t& studimit tim té doktoraturés.
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Abstrakt

Artikulli ka pér géllim té identifikojé kuadrit teorik né studimin e l8vizjeve
sociale, pjesémarrjen népérmjet formave jo-konvencionale té pjesémarrjes,
nén sistemet e demokracisé liberale. Marrédhéniet midis gasjeve teorike té
‘lévizjeve sociale’ dhe ‘procesit té vendimmarrjes’ e ‘procesit té
demokratizimit’ do té analizohen nga tri kéndvéshtrime: a- né aspektin e
kontekstit nacional, politik dhe social gé kushtézojné géllimin dhe strategjité
e lévizjeve sociale; b- né aspektin e pérpjekjeve té eltitave té méparshme pér
té ndryshuar kushtet sociale dhe politike; c- né aspektin e té genit pjesé e
vendimmarrjes me ané té formave jokonvencionale té pjesémarrjes. Tiparet
e lévizjeve sociale do té trajtohen né bazé té pyetjes: “Cili éshté roli i
lévizjeve sociale né procesin e tranzicionit, né raport me procesin e
demokratizimit?”Duke analizuar kuadrin teorik té lévizjeve sociale, mund té
vihet re ményra se si lévizjet sociale veprojné dhe bashkéveprojné me faktoré té
ndryshém, si ai ekonomik, njerézor dhe teknik, duke pasur njé rol t& limituar
pérgjaté procesit té tranzicionit drejt procesit t& demokratizimit dhe konsolidimit
té institucioneve, népérmjet formave jo konvencionale té pjesémarrjes sé
qytetaréve né jetén publike.

Fjalé kyce: lévizje sociale, gasje teorike, demokratizim

1. Hyrje

Pérfshirja e gytetaréve né politikébérje dhe né vendimmarrje népérmjet
formave konvencionale té pjesémarrjes, si pér shembull té votuarit, apo
duke pérdorur format jokonvencionale, si protestat, pérbén njé nga
fenomenet mé té studiuara né shkencat sociale dhe veganérisht né shkencat
politike e sociologji. Orientimet dhe ményrat e té vepruarit si edhe sjelljet
kolektive nga qytetarét, pérgjithésisht, jané té pércaktuara nga kufiri gé
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vendos politika népérmjet proceseve legjitime té pjesémarrjes, si procesi
zgjedhor, dhe shihen si té pranueshme, duke pércaktuar késhtu hapésirén
mbi té cilén elita politike merr vendimet pér gjetjen e zgjidhjes ndaj
problemeve, té politikave publike apo dhe té drejtén pér pérfagésim. Bazuar
né studimet e kryera mé paré, ményrat e pérfshirjes sé qytetaréve né
vendimmarrje dhe né politikébérje, si pjesémarrja né politiké, angazhimi
civil, pjesémarrja né protesté apo angazhimi né lévizjet sociale-politike dhe
format e tjera té sjelljes kolektive, nénvizojné faktin se jané tipare té
demokracive té konsoliduara té Peréndimit.

Né njé krahasim paralel me Europén Qendrore dhe até Lindore, te kéto té
fundit vérehet njé angazhim jo shumé i larté ndaj pjesémarrjes né
politikébérje dhe sidomos népérmjet formave té ndryshme té sjelljes
kolektive. Megjithaté, né dekadat e fundit procesi i zhvillimit dhe i
konsolidimit té demokracisé né Europén Lindore dhe Qendrore, elitat
politike dhe rendi i politikébérjes jané sfiduar nga format e ndryshme té
sjelljes kolektive, té cilat shpeshheré etiketohen si lévizje sociale dhe
mobilizim nga poshté, pra nga qytetarét.

NEé kété linjé, studimet mbi sjelljen kolektive dhe t&€ mobilizimit nga poshté jané
kthyer né fokus té studiuesve, tashmé jo vetém si tipar i demokracive té
Peréndimit, por edhe i demokracive t& reja®. Mobilizimi nga poshté, pra nga
qytetarét, njihet nga studiuesit si lévizje sociale. Lévizjet sociale, pér
vendimmarrésit politiké, kuptohen si sfida té géndrueshme dhe afatgjata, nga
ku qéllimi i mobilizimit t€ lévizjeve sociale éshté té arrihen ndryshime
shogérore (Hooghe, 2005) dhe né raste té caktuara, edhe ndryshime politike.
Studiuesit mé né zé té lévizjeve sociale, si Donatella della Porta, Mario Dian
apo dhe David

Snow (Snow, Prota, Andermans, & McAdams, 2013) jané té mendimit se
lévizjet sociale nuk duhet té identifikohen ekskluzivisht me organizata apo
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forma té tjera té organizimit joinstitucional, sepse ato jané t€ mbéshtetura nga
faktoré té tjeré té kontrollit, g¢ mund té démtojné géllimin fillestar té l8vizjes.
Té tilla mund té jené: veprimet individuale, manifestimet kulturore, opinionet
publike apo té tjera elemente, té cilat cilésohen pjesé té ndryshimit dhe té
ndérveprimit social dhe politik. Ndryshimet sociale jané vendimtare pér té béré
ndryshimin mes sé kaluarés dhe sé ardhmes né njé shogéri (Ferguson, 1971).
Té jesh pjesé e lévizjeve sociale konsiderohet si njé akt racional dhe formé
pjesémarrjeje, gé éshté né harmoni me pérhapjen e njé kulture politike dhe
demokratike (Hooghe, 2005).

2. Metodologjia

Studimi i lévizjeve sociale konsiderohet si njé disipliné e re dhe e zhvilluar vetém
né dekadat e fundit. Té studiosh lIévizjeve sociale, do té thoté té pérballesh me njé
disipliné komplekse e cila mund té gjejé hapésira studimore né shumé disiplina té
shkencave sociale. Ndaj nuk éshté e rastésishme gé koncepti i lévizjeve sociale,
mund té gjendet nga studimet sociologjike deri tek ato té shkencave politike apo
né studimet psikologjike. Pér kété arsye, studiuesit si Donatella della Porta,
Mario Dian e Sidney Tarroé kané tentuar té zhvendosin vémendjen e studimit té
tyre mé sé shumti te ményra (how to do it) (Porta, 2014), pra se si lévizjet sociale
do té studiohen.

Metodat, mbledhja e té dhénave, analizimi dhe argumentimi i tyre mbi studimet e
lévizjeve té reja sociale-politike mund t& konsiderohen té shumta dhe dallohen
nga njéra-tjetra pér secilin rast. Duhet theksuar se éshté e véshtiré té ndértosh njé
bazé teorike mbi lévizjet e reja sociale-politike dhe mé pas té aplikohet pér té
gjitha rastet, pasi vecantia dhe arsyet mbi té cilat ato lindin dhe zhvillohen
ndryshon nga shogéria, vendi apo dhe kushtet ku ato marrin jeté. Referimi
metodologjik pér studimin e lévizjeve té reja sociale-politike né Shqipéri pér
periudhén 1992-2015 éshté bazuar né librin “Methodologjical Practicies in Social
Movements Research” nga Donatella Della Porta si dhe duke ndjekur gasjen
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bashkékohore té racionalizmit kritik, né kombinim me metodologjiné sasiore dhe
cilésore.

Gjithashtu, éshté e domosdoshme té parashtrohen disa nga arsyet pse
kombinimi metodologjik, kryesisht ndérmjet metodave sasiore dhe cilésore
té kérkimit, éshté i domosdoshém pér studimin e lévizjeve sociale. Sé pari,
mungesa e té dhénave specifike mbi té cilat studiuesi i e lévizjeve sociale do
té duhet té punojé. Té dhénat mbi e lévizjeve sociale, pérgjithésisht, nuk
ruhen kur ata ndodhin ose studimet e méparshme nuk kané pasur té njéjtin
géllim studimi me lévizjet e reja sociale-politike. Pér té konkretizuar kété
mund té sillen ndér mend shembujt e studimeve mbi sjelljen kolektive té
grupeve té interesit, nga ku studiuesit e e lévizjeve sociale do duhet té béjné
dallimin mes tyre (Klandermans & Staggenborg, 2002). Sé dyti, vihet re gé
studiuesit e lévizjeve sociale kané pér tendenceé t’i analizojné lévizjet bazuar
te preferencat e tyre dhe né kété ményré pérjashtojné té tjerat, duke léné
késhtu kuadrin teorik dhe analizimin e té dhénave té paplotésuar. Sé treti,
duke gené se studimi i lévizjeve té reja sociale-politike éshté mé sé shumti i
orientuar drejt problemit, kéto té fundit kané gené gjithmoné té hapura ndaj
teknikave té ndryshme té metodave té kérkimit shkencor.

3. Kuadri teorik

Perceptimi 1 lévizjeve sociale mund té shihet edhe si njé sfidé e
géndrueshme ndaj vendimmarrjes politike. Megjithaté, rezultati i ndryshimit
social vjen si pasojé e disa faktoréve kryesoré kontribues, pér shembull
frakturat sociale. Njé pjesé e studiuesve argumentojné se lévizjet sociale nuk
duhet té identifikohen ekskluzivisht me organizatat apo organizma té tjeré
socialé, pasi ato shpesh jané té mbéshtetura nga faktoré té tjeré té kontrollit
gé mund té zhbéjné qéllimin e lévizjes, sic mund té jené veprimet
individuale, manifestimet kulturore, liderét e opinionit publik etj. Gjithsesi,
mund té thuhet se nuk ka réndési se pér c¢faré ndodh ndryshimi social, por

‘\'. \ ‘_\
MESDHETAR 141




éshté lévizja né vetvete ajo gé e shkakton até. Pér kété arsye mund té
sugjerohet se, pér

aq kohé sa ndryshimi éshté mé progresiv se mé paré, lévizjet sociale jané
vendimtare pér té béré dallimin mes sé shkuarés dhe sé ardhmes sé
shogeérise.

Mund té theksohet se ndryshimet e médha politike dhe sociale té shekullit XIX
dhe XX erdhén si pasojé e veprimtarisé dhe mobilizimit té lévizjeve sociale.
Pér ta konkretizuar kété mund té sjellim ndérmend lévizjet pér té drejtat civile,
lévizjet feministe, lévizjet ambientaliste apo protestat kundér regjimeve
autoritare né Europén Qendrore dhe Lindore. Té genét pjesé e lévizjeve sociale
éshté paré si njé veprim racional dhe njé formé pjesémarrjeje gé éshté né
harmoni me pérhapjen e njé kulture politike demokratike (McAdam & Snow,
2009). Né kété kéndvéshtrim, studiuesit i konsiderojné lévizjet sociale si mjet té
nevojshém té ndryshimeve sociale dhe té njé procesi té métejshém té
demokratizimit. Pjesémarrja né lévizjet sociale tashmé éshté pranuar plotésisht
si njé pjesé integruese e repertorit té veprimit politik té qytetaréve té zakonshém
(McAdam & Snow, 2009).

Késhtu, njé pérkufizim konciz dhe i dobishém i lévizjeve sociale jepet duke
i paré ato si sfida kolektive, bazuar né géllime té pérbashkéta dhe
ndérgjegjésuese, né raport me elitat, kundérshtarét dhe autoritetet (Tarrow,
1998). Lévizjet sociale mund té shfagen né forma té ndryshme, pér
shembull, 1évizjet pér té drejtat civile, lévizjet feministe apo edhe lévizjet
ambientaliste. Autoré té ndryshém, si Marco Giugni, Doug McAdam and
Charles Tilly, listojné disa forma té pjesémarrjes gé lévizjet sociale
pérdorin. Ndér to mund té pérmendim: bojkotet, marshimet, protestat,
demonstratat etj. Kjo nénkupton se lévizjet sociale jo vetém nxisin
demokratizimin, por edhe jané thelbésore pér demokraciné liberale.

Pér mé tepér, rezultatet e studimeve thekson si rolin e réndésishém té
individit ashtu edhe rolin e lévizjeve sociale né njé shogéri. Pér t’iu referuar
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Ferguson-it, i cili thoté: “Edhe pse grupet e advokimit jané aktoré té jashtém
té politikés dhe aktivistét jané sipérmarrés té kétyre politikave té cilét
shtyjné pér ndryshim, ndryshimi né politikén e brendshme me shumé gjasa
vjen kur aktivistét krijojné mundési pér mbéshtetje ndaj kauzés sé tyre
(Ferguson, 1971).

Studimi dhe analizimi i lévizjeve sociale na sjell né vémendje véshtirésiné
gé lidhet me interpretimin e tyre dhe kjo edhe nga ndikimi i disa faktoréve té
jashtém. Debatet politike, vémendja e opinionit publik apo edhe mbulimi
jokorrekt nga media i l8vizjeve sociale, mund té konsiderohen si elemente té
jashtme té cilat sjellin konfuzion né interpretimin dhe analizimin e lévizjeve
sociale.

Pérkufizimi i lévizjeve sociale mund té pérmblidhet né dy drejtime kryesore
(Pakulski, 1991):

a- pérkufizimi i tyre sipas debateve té teorisé politike. Krahas sfidave ndaj
gasjeve té lévizjeve sociale, duhen pércaktuar edhe ¢éshtjet praktike, si ndaj
institucionalizimit. Pér shembull, né vendet me demokraci té konsoliduar,
mobilizimi pas lévizjeve ambientaliste po térheq gjithmoné e mé shumé
mbéshtetés, duke u kthyer késhtu né njé kércénim pér partité politike dhe
grupet e tjera té interesit, pasi lévizjet veprojné si brenda dhe jashté
kanaleve té politikébérjes tradicionale;

b- pérkufizimi i konceptit. Ndryshe nga format e tjera t€ bashkéveprimit
social, pér shembull koncepti i familjes ose i partisg, té cilat jané térésisht té
institucionalizuara, koncepti 1 lévizjeve sociale pérdoret né njé
shuméllojshméri kuptimesh. Né gjuhén e pérditshme shérben si pérshkrim i
aktiviteteve spontane. Njékohésisht, né fjalorin e lévizjeve sociale gjendet
njé pérkufizim mé i gjeré, si pér shembull “format e ndryshme té sjelljes
kolektive gé kané pér géllim riorganizimin social”. Mosqartésia dhe
konceptualizimi vjen gjithashtu edhe si pasojé e interpretimeve klasike dhe
atyre bashkékohore. Gjaté shekullit XIX lévizjet sociale trajtohen si
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organizime masive dhe spontane apo simptoma té rendit kapitalist, sipas
interpretimit gé u jep Karl Marksi lévizjeve sociale, veganérisht lévizjeve t&
punétoréve, duke i artikuluar kéto té fundit si konflikt klasor. Pothuajse té
njéjtin prototip té lévizjeve pa edhe Alex Toquevill-i gjaté Revolucionit
Francez, por ndryshe nga Marksi, kété lévizje ai nuk e lidhi me ndasité
klasore, por e konsideroi si rezultat i pérmirésimit té marrédhénieve sociale
(Tocquevill, 1956).

Max Weber i identifikon lévizjet sociale, nga njéra ané, me protestat e
klasave shogérore té paprivilegjuara né raport me statusin ekonomik; nga
ana tjetér, ai i lidh lévizjet me liderin (shtrirjen e mbéshtetjes sé liderit
karizmatik, popullor etj.). Kéto forma interpretimi mbijetuan shumé pak.
Ndérsa mendimtarét e shekullit XIX interpretuan Iévizjet e masave rreth
modelit t& Revolucionit Francez, shqetésimeve politike apo zhvillimit
industrial, gjysma e dyté e shekullit XX solli Revolucionin Rus apo
mobilizimet fashiste né Europé. Té kombinuara, kéto forma interpretimi
nxitén zhvillimin e gasjeve mbi lévizjet masive duke u zhvilluar kryesisht
nén interpretimin e sjelljes kolektive.

Sociologu William Kornhauser do té vinte né piképyetje piképamjet mbi
pjesémarrjen masive/ sjelljen kolektive, duke argumentuar se qytetarét
pasivé, normalisht, ndihen té izoluar nga rendi shoqéror, pasi jané té
pafugishém pér té sjellé ndryshimin. Pjesémarrja né lévizjet sociale té
drejton ndaj idesé sé pushtetit, sepse i lejon ata té arrijné qéllime té
pérbashkéta dhe né kété meényré, té sjellin ndryshimin social (Hooghe,
2005). Megjithaté, vetém njé pjesé e lévizjeve sociale kané tendencén pér té
ndryshuar rendin social, té tjera kané pér géllim zbatimin e politikave
publike né terma afatgjaté apo drejtimin e shogérisé ndaj vlerave té cilat ato
pérgafojné.

Lévizjet sociale gé lindén dhe u zhvilluan né vitet 1960, sollén njé ndikim té
madh, gati té detyruar, té studimit té lévizjeve nga disiplina e shkencave
politike, pér t’i studiuar ato jo vetém si grupime me qéllimin pér té
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transformuar shoqériné, por edhe si pasojé e rendit socio-politik. Pér heré té
paré, veté akademikét filluan té jené pjesé e kétyre lévizjeve.

Gjithashtu, disiplinat e historisé apo psikologjisé sollén pérfundimet se
revolta té tilla nuk mund té shihen mé thjesht si reagime emocionale gé i
kané munguar historisé politike, por duhet té interpretohen si rezultat i njé
séré ndryshimesh né strukturat sociale. Njé pjesé e réndésishme e teorive
mbi studimin e lévizjeve sociale gé lindén né até periudhé e té cilat do té
pérdoren dhe pér kété artikull, mund té klasifikohen si mé poshté (Pakulski,
1991):

- Teoria e sjelljes kolektive: e pérftuar nga Smelser né vitin 1962 dhe e
zhvilluar mé voné nga shkolla struktural-funksionaliste. Né& fillimet e
shekullit XX do t’i shohim lévizjet sociale té studiuara mé sé shumti si
formé e sjelljes kolektive, e ndikuar kjo nga njohurité mbi psikologjiné e
turmave. Piképamja konservatore mbi sjelljen kolektive bazohet mbi teoriné
e psikologut Gustave le Bon mbi teoriné e turmave. Le Bon thekson se
pjesémarrésit né tubime masive shfaqin tendencén pér té ndjekur turmén dhe
mbi té gjitha, ndjekin liderin. Stabiliteti i shogérisé ishte i sigurt nga elitat
kombétare, té cilat ishin té afta t& kundérshtonin c¢dolloj forme jo té rregullt
té pjesémarrjes (Bon, 1977). Besohej se individét do té humbnin
racionalitetin e tyre nése béheshin pjesé e turmave. Si pérfundim, sjellja
kolektive ka aftésiné té orientojé drejt tubimit masiv, trazirave, por
gjithashtu edhe drejt dhunés kolektive.

Megjithaté, ky perceptim mbi sjelljen kolektive u rikonceptualizua nga Neil
Smelser, duke theksuar se lévizjet paragesin forma gjysméracionale ndaj
kushteve “jonormale”, qé vijné si pasojé e tendosjes sé marrédhénieve
shogérore dhe institucionale, duke krijuar késhtu njé mosfunksionim té té
gjithé sistemit social (Smelser, 1962).

Sé bashku me shfagjet e tjera té sjelljes kolektive, si paniku, edhe lévizjet
sociale jané pjesé e sjelljes kolektive. Né kontrast me format e tjera, ato jané
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plotésisht racionale. Konceptimi dhe shpjegimi i Smelser-it pér teoriné e
sjelljes kolektive éshté mé i gjeré, mé skematik krahasuar me interpretimet e
autoréve té tjeré. Principet kryesore té lévizjeve sociale jané gartésisht té
pércaktuara rreth kétyre dimensione té mobilizimit, si karakteri (kolektivja),
natyra (joinstitucionale), forma e besimit (aksioni). Arsyetimi i Smelser-it
pérfshin gjashté aspekte hierarkike té cilat lidhen me fuqginé, karakterin dhe
trajektoren e lévizjeve (Smelser, 1962): 1- strukturén e pérgjithshme
depértuese; 2- tendosjen strukturore; 3- besimet e pérgjithésuara; 4- faktorét
nxités; 5- mobilizimin e pjesémarrésve; dhe sé fundmi, 6- mekanizmat pér
kontrollin social. Kéto gjashté aspekte gjithashtu formojné até ¢faré autori e
quan “skema e shtuar e vlerave” té interpretimit dhe shpjegimit. Pér
shembull, lévizjet e orientuara drejt vlerave, me ané té sjelljes kolektive,
tentojné té rikthejné, mbrojné, t& modifikojné apo edhe té krijojné vlera té
reja né emér té besimeve té pérgjithésuara (Shnabel, 2016). Lévizjet me té
cilat mund té pérfagésohet ky model interpretimi, jané lévizjet antikolonizim
apo lévizjet radikale revolucionare.

Kritikat me té cilat ballafagohet gasja e sjelljes kolektive nga Smelser
(Pakulski, 1991), sé pari, vijné si pasojé e keginterpretimit té lévizjeve
sociale, duke i ngatérruar ato me format e tjera té sjelljes kolektive, si
paniku, sjelljet armigésore etj., dhe kémbénguljes gé ato reflektojné
orientime dhe besime gjysméracionale, jo intelektuale. Sé dyti, Smelser
kritikohet né interpretimin e tij ndaj sjelljes kolektive, pasi vendos format e
thjeshta mbi té cilat shfaget kjo e fundit né njé proces kompleks, si¢ jané
lévizjet sociale. Pérfshirja e revolucioneve nga Smleser né interpretimin e
sjelljes kolektive duket té jeté e papérshtatshme sipas kritereve té sjelljes
kolektive, pasi revolucionet e suksesshme gjithmoné pérfshijné zgjedhjet
racionale, té llogaritura, zhvillojné strategji dhe ndajné besime. Kjo duket té
jeté né kundérshtim me l8vizjet e drejtuara ndaj vlerave sipas interpretimit té
tij. Sé treti, perceptimi se sjellja normale sociale éshté e njétrajtshme me
format institucionale dhe konvencionale éshté realisht sfiduese pér kritikét e
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teorisé sé Smleser-it. Lévizjet shihen prej tij si kushte patologjike té
shogérisé: struktura e tendosjes dhe mbyllja e hapésirave té zgjedhjes duken
si kushtet pér krijimin e l8vizjeve sociale.

- Teoria e mobilizimit: zhvilluar mé sé shumti prej studiuesve amerikané.
Kjo gasje mund té klasifikohet edhe si kritiké ndaj teorisé sé sjelljes
kolektive. Sociologét John McCarthy dhe Mayer

Zalad do té shénonin pikén kyce mbi studimin e lévizjeve sociale. Né
studimin e tyre mbi teoriné e mobilizimit (the resource mobilization 1977)
(N & D, 1979) studiuesit argumentojné se lévizjet sociale nuk jané thjesht
forma reagimi pér pakénagésité apo ankesat e ndryshme. Lévizjet sociale
jané edhe pérgjigje e kushteve dhe zhvillimeve, si historike apo edhe
politike, pér shembull suksesi i disa prej lévizjeve pér té drejtat e njeriut né
Shtetet e Bashkuara t¢ Amerikés. Ndaj, llojet mbi té cilat interpretohen
lévizjet sociale nga autorét gé mbéshtesin teoriné e mobilizimit jané
kryesisht né shkallé mé té vogél veprimi, drejtuar drejt politikave dhe rrallé
shfagen si grupe té organizuara. Mbéshtetésit e késaj gasjeje i shohin
lévizjet sociale si zgjatime té politikés racionale dhe té institucionalizuar.
Késhtu, lévizjet sociale kané si géllim té influencojné politikébérjen duke
mobilizuar mé shumé burime se instrumentet e politikés tradicionale, duke
pérfshiré késhtu si burimet materiale (para, shérbime etj.) dhe ato
jomateriale (autoritet, mbéshtetje publike, bashkéveprim moral). Me fjalé té
tjera, lévizjet sociale i pérfshijné té dyja format, ato tradicionale dhe ato
jotradicionale, té cilat gjenerojné influencé dhe presion ndaj vendimmarrjes
politike. Njésoj si instrumentet tradicionale té politikébérjes, 18vizjet kané
pér géllim nisjen ose alternimin e politikave apo edhe té ushtrojné pushtetin
tek institucionet politike. Veprimet e anétaréve té l8vizjeve sociale jané té
mirémenduara, té llogaritura dhe racionale, pasi géllimet e tyre jané reale
dhe té prekshme.
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Mbéshtetésit e teorise sé mobilizimit hedhin poshté arsyetimet e sjelljes
kolektive né lidhje me burimet dhe origjinén e lévizjeve (Shnabel, 2016). Né
vend gé té analizohet marrédhénia e tendosur, pérjashtimi politik, frustrimi,
vémendja e analizimit shkon drejt pérgjegjésive té reja ndaj situatave té reja dhe
mundésive té reja. Lévizjet nén kété kéndvéshtrim jané paré si forma té reja té
pjesémarrjes politike, duke krijuar burime t& reja té pjesémarrjes politike né
shogérité e demokracisé moderne. Gjithashtu, ato mund té shihen si grupe té
reja presioni ose filiza t€ partive demokratike. Nga perspektiva e teorisé sé
mobilizimit, lévizjet krijojné ndérprerje té sjelljes “jonormale”, pasi ato shfagen
si pjesé e procesit politik. Eksperimentimi me format e reja té pjesémarrjes nxit
pérfshirjen dhe lehtéson artikulimin e pakicés apo interesat e grupeve té
papérfagésuara. Né kété ményré, lévizjet sociale dhe format e tyre té veprimit
jané né pérputhje té ploté me principet e demokracisé liberale, si té drejtat pér
barazi dhe pérfagésim.

Pra, si ¢do sjellje tjetér kolektive, lévizjet sociale kané nevojé dhe varen nga
burimet materiale, nga té cilat mund t& pérmendim kohén, burimet financiare,
organizimin paraprak strukturor apo dhe aftésité organizuese. Kjo ményré té
pari e lévizjeve sociale vjen si rrjedhojé e teorisé sé zgjedhjes racionale pér té
theksuar se pjesémarrja né lévizjet sociale nuk éshté pasojé e frustrimit apo
pakénagésisé momentale, por vjen si konkluzion i domosdoshém dhe
pjesémarrja konsiderohet e arsyeshme, gé do té ¢ojé drejt disa ndryshimeve
politike apo sociale. Ndryshe nga organizmat e tjeré shogéroré apo edhe
politiké, gé vendosin theksin tek organizimi burokratik pér koordinim, l8vizjet
sociale kané té réndésishém konsensusin dhe pérkushtimin ndaj burimeve té
tyre. Studiuesit té cilét mbéshtesin teoriné e mésipérme, kryesisht fokusohen né
analizimin e lévizjeve lokale, organizimet né shkallé té vogél gé nuk tentojné té
dominojné stabilitetin politik. Ajo ¢faré i shpéton shpeshheré vémendjes sé
studiuesve, éshté diferenca gjithépérfshirése mes organizimeve né shkallé
lokale dhe atyre né shkallé mé té gjeré, diferencé e cila pércan dhe transformon
rendin social-politik. Pika e déshtimit té teorisé sé mobilizimit mund té thuhet
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se éshté mbivlerésimi i pyetjes “Si?” duke anashkaluar pyetjen “Pse?”, si dhe
tendenca pér t& adaptuar, instrumentalizuar, lévizjet sociale (Pakulski, 1991).

4. Konkluzione

Vitet 1970 do té sillnin risi pér sa i pérket studimit dhe aktivizimit té
lévizjeve sociale, duke mbartur né vetvete paradigmén e re gé do té
nénkuptonte se karakteristikat strukturore té aktivistéve vijné nga klasa e re
e mesme, dallohen pér statusin e tyre arsimor dhe mbi té gjitha, nuk
pérbéhen ekskluzivisht nga njé grup i specifikuar social, mes té ciléve
krijojné marrédhénie té géndrueshme dhe universale. Paradigma e re e
lévizjeve sociale pér studiuesit do té pérkthehej né klasifikime né bazé té
logjikés sé veprimit té lévizjeve dhe orientimit té brendshém, duke i
klasifikuar ato si “lévizje té reja sociale”. Théné ndryshe, te lévizjet e reja
sociale konfliktualiteti me pérfagésimin nuk vjen mé si pasojé e
diferencimeve klasore, por nga vlerat e reja, si autonomia, identiteti, varésia
apo edhe burokratizimi. Pra, né thelb “e reja”, né vetvete, nuk ndryshon
rrénjét e lévizjeve sociale, por ato marrin vémendje té re ndaj vlerave té reja
dhe ményrés sé tyre té veprimit. Nga ana tjetér, l8vizjet politike marrin jeté
kryesisht nga frakturat sociale, pérmbajné né vetvete Kkarakteristika
populiste, tentojné té politizojné identitetin dhe té institucionalizojné
marrédhéniet mes grupit mobilizues.

Dy jané elementet gé bashkojné format e demokracisé liberale dhe
mobilizimit (i cili konkretizohet né Ilévizje sociale dhe politike):
pérfagésimi dhe pjesémarrja, té cilét pérb&né dhe elementet e
réndésishme pér kété artikull pér té pércaktuar dinamikat e l8vizjeve té reja
sociale-politike dhe atyre politike né Shqipéri. Sipas Robert A. Dahl, tipari
mé i réndésishém i demokracisé sé drejtpérdrejté géndron pikérisht né té
drejtén e té gjithé qytetaréve jo vetém pér té miratuar ligje, por edhe pér t’i
iniciuar ato. Pra, né demokraciné e drejtpérdrejté qytetarét kané
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karakteristikén e iniciativés ligjvénése (Dahl, 2005). Né sistemet e
demokracisé pérfagésuese kjo karakteristiké delegohet te pérfagésuesit
ligjvénés.

Nga ana tjetér, Norberto Bobbio e pérkufizon demokraciné né bazé té dy
kritereve themelore: a- fugia vendimmarrése, e cila duhet té karakterizohet nga
njé numér shumé i larté i qytetaréve; dhe b- procesi i vendimmarrjes gé duhet té
jeté parim i shumicés. Pér té demokracia shihet si proces i geverisjes, duke iu
pérgjigjur dy pyetjeve: a- Cilét dhe si geverisin? dhe b- Cili vendos se kush
geveris dhe né bazé té cilés proceduré? (Yturbe, 1997).

Duke gené se demokracité liberale (ato pérfagésuese) shpeshheré jané kritikuar
si té paafta pér té pérfagésuar interesat dhe nevojat e grupeve té ndryshme,
format e reja té pjesémarrjes jané kthyer né njé domosdoshméri. Shembull pér
kété ishte fillimi i vitit 1960 né demokracité e konsoliduara, kur mobilizimi nga
poshté jo vetém sfidoi elitat politike dhe politikébérjen tradicionale, por edhe
riformésoi réndésiné e vendimmarrjes sé drejtpérdrejté. Késhtu, format e reja té
sjelljes kolektive jo vetém u legjitimuan, por edhe u pané si té arsyeshme dhe té
domosdoshme pér sistemet demokratike t& geverisjes. Konceptet e liberalizmit
dhe demokracisé mund té gjenden né njé marrédhénie té tensionuar atéheré kur
reflektohen né sistemin e demokracisé pérfagésuese, nga paaftésia e késaj té
fundit pér t€ mbajtur “premtimet”. Aty ku sistemi i demokracisé pérfagésuese e
ka té pamundur té pérgjigjet né pérfagésim, lévizjet sociale dhe politike
ndérhyjné duke e korrigjuar até.
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Abstract

In the practice of international law, the recognition of a state and the
establishment of diplomatic relations is not a formal procedure only in
respect of meeting the conditions of birth and existence of the state
according to the criteria of international law. This paper aims at an analysis
of historical figures in the establishment of relations between Albania and
the USA.

Keywords: Albania, USA, history, diplomatic relations

Abstrakt

Né praktikén e té drejtés ndérkombétare njohja e njé shteti dhe vendosja e
marrédhénieve diplomatike nuk éshté njé proceduré formale vetém né
respekt té plotésimit té kushteve té lindjes dhe ekzistencés sé shtetit sipas
kritereve té té drejtés ndérkombétare. Ky punim synon njé analizé té
figurave historike né vendosjen e marrédhénieve midis Shqipérisé dhe
SHBA.

Fjalé kyce: Shqipéri, SHBA, histori, marrédhénie diplomatike
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Njohja, né themel, éshté njé veprim politik autonom, i shprehur népérmjet
njé veprimi juridik autonom ndérkombétar, né dobi té interesave dhe dobisé
gé ajo sjell né planin e brendshém dhe té jashtém. Ky veprim shumé i
réndésishém politiko-juridik merret pas njé analize dhe periudhe té
domosdoshme njohjeje e vézhgimi né rrafshin politik dhe ekonomik
dypalésh, rajonal e global, gjeo-strategjik e ushtarak, afatshkurtér,
afatmesém e afatgjaté, historik, etnik, fetar, kulturor dhe gjuhésor.

Kjo analizé kérkon angazhim serioz dhe té mjaftueshém si né aspektin
kohor, ashtu edhe né até njerézor dhe profesional. Ajo ndihmon jo vetém né
vendimin pér njohje ose jo té njé shteti por, sidomos né géndrimin politik gé
do té mbahet ndaj tij né nivelin dypalésh, rajonal e shumépalésh, duke e
vendosur késhtu né rrethin e duhur té migésisé té veprimeve dhe interesave
té politikés sé jashtme.

Kjo fazé e gjaté dhe e domosdoshme, pér njé vendim té pjekur dhe né kohén
e duhur pér té njohur Shqipériné nga ana e Shteteve té Bashkuara pérfundoi,
kur né telegramin e tij té 25 korrikut 1922, Sekretari i Shtetit, Charles Evans
Hughes, e udhézoi Komisionerin Amerikan né Shqipéri, Maxwell Blake, gé
mé 28 korrik 1922, “t'i dérgonte Ministrit té Punéve té Jashtme té Shqipérisé
njoftimin me shkrim pér njohjen “de jure” té Shqipérisé nga Shtetet e
Bashkuara”®?, duke i hapur késhtu rrugén castit pérfundimtar t& vendosjes
sé marrédhénieve diplomatike, me dorézimin e kredencialeve mé 4 dhjetor
1922, né Tirané, nga Ministri Fugiploté Ulysses Grant-Smith.

Madje, geveria amerikane kishte udhézuar Maxwell Blake té shkémbente
nota zyrtare me Kryetarin e Qeverisé shqiptare té asaj kohe Xhafer Ypin,
pér té siguruar statusin e ndérsjellé t& kombit mé té favorizuar né traktatet e
ardhshme tregtare midis Shqipérisé dhe Shteteve té Bashkuara®.

82https://history.state.gov/countries/albania
#https://history.state.gov/countries/albania
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Njé nga kontributorét mé té devotshém, té zéshém dhe té vendosur té
marrédhénieve amerikano shqiptare dhe ndikuesi i palodhur mbi gasjen e
politikés amerikane ndaj shqiptaréve dhe Shqipérisé éshté ambasadori
George nFred Williams®.

Ai mbetet, i ngarkuari i paré zyrtar amerikan pér té njohur, vlerésuar dhe
raportuar mbi situatén né Shqipéri, né vitin 1914. Ministér fuqgiploté né
Greqi, i akredituar edhe né Malin e Zi, Williams u bé pérfagésuesi zyrtar
amerikan né Komisionin Ndérkombétar té Kontrollit pér Shqgipériné, me seli
né Durrés®™. Pjesémarrja e tij né KNK, si pjesémarrja e paré zyrtare
amerikane né céshtjet e Evropés, vjen né castet e ndryshimit té thellé té
politikés sé saj té jashtme té qartésimit t& “Doktrinés Monroe” dhe
rivlerésimit té qéndrimit té saj né Evropé dhe ndaj Evropés, nga
administrata e re e Presidentit Wilson, i cili, sipas disa gémtimeve kérkoi

zbatimin e "Global Monroe Doctrine".%®

Raportet, analizat dhe vlerésimet e Ministrit Williams mbi Shqipériné né
Departamentin e Shtetit pasqyronin realitetin e ndodhive dhe pérshkrimin e
ngjarjeve, interpretuar nga mendésia e kéndvéshtrimi amerikan dhe interesat
e gasjet e ShBA-sé ndaj Evropés dhe fugive té Médha, né prag té Luftés sé
Paré Botérore.

Né botimin e tij té vitit 1918, “The Skypetars”®’ ai pérshkruan anarkiné gé
sundonte né Durrés; pamundésiné e funksionimit té geverisé sé Princ Vidit,
jo vetém pér shkak té luftérave mes fraksioneve politike e fetare shqiptare,
por edhe si rezultat i géndrimeve kontradiktore dhe mosmarréveshjeve
brenda anétareve t¢ KNK-s&, pér té vendosur pagen dhe getésiné né vend.
Pérfagésuesit diplomatiké té fugive evropiane shikonin ngushtésisht vetém

#https://bioguide.congress.gov/search/bio/W000497
®https:/ftile.loc.gov/storage-services/master/frd/frdcstdy/al/albaniacountryst00zick/
albaniacountryst00zick.pdf

86Neil Smith, “A GLOBAL MONROE DOCTRINE?”, The Endgame of Globalization, 1st
Edition, Published 2004, eBook ISBN9780203997925.

¥Georges Fred Williams, “The Skymetars” , 1918,
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interesat e vendeve té tyre. Ata kishin braktisur misionin e pérbashkét pér té
cilin ishin mandatuar né mbéshtetje t&¢ Princ Vidit dhe funksionimin e
shtrirjen e geverisjes sé tij né mbaré vendin.

Williams shkruan: “Uné jo vetém u habita por edhe u tmerrova, pér
ngatérresat gé gjeta né Durrés. Secili anétar i komisionit ishte me armé né
doré kundér tjetrit dne né vend qé té dégjonin mbi lajmet e dobishme gé uné
solla, secili e shkonte kohén duke mé péshpéritur né vesh gjerat pa vend dhe

keg-bérjet e tjetrit”.%®

Propozimet e tij pér té getésuare gartésuar situatén né Shqipéri, me hapa e
veprime té pérbashkéta konkrete, né dobi té geverisjes Vidi, u ndeshén me
kundérshtiné dhe pengesat e kétyre diplomatéve, duke 1éné né méshiré té
fatit dhe té fraksioneve politike e fetare vendore, si geveriné Vidi, ashtu
edhe veté Shqipériné.

Williams éshté shumé kritik ndaj géndrimit té pérfagésuesve té fugive té
médha né Shqipéri dhe politikés dhe veprimeve té tyre né raport me
geveriné e Vidit, por sidomos ndaj indiferencés dhe mosveprimit, duke
lejuar qé&, pérballé syve té tyre, t€ béheshin masakra mizore ndaj popullsisé
civile né vend. Kjo ndérhyrje amerikane né punét e tyre né Shqipéri nuk u
miréprit aspak, madje u pengua duke lejuar gjakderdhje véllazérore dhe liri
té ploté si Epirotéve né Jug ashtu edhe kryengritésve té Esad Pashés e Haxhi
Qamilit.®

Ja si e shpreh zhgénjimin e tij té thellé pérfagésuesi amerikan i KNK-sé kur
pérshkruan implikimin e fugive evropiane dhe fajésiné e tyre né dramén
shqiptare té atyre viteve: “Ai ishte gati té bénte page me vlonjatét dhe kur ky
lajm erdhi né Vloré u prit me shumé kénagési dhe duartrokitje. Até mbas-
dreke dy luftanije té fugive té médha, gé mbanin anétarét e komisionit

#George Fred Willson, “Shqiptarét”, Shtépia Botuese Argeta-LMG, Tirané, 1999, fq.50.
& |dem, fq. 52-53.
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ndérkombétar arritén né liman, té cilat nén hijet e topave té Evropés nuk
lejuan bashkimin qé uné kisha propozuar”®

Duket se Ministri Williams, ky “wilsonian” i thekur, pérfagésues i denjé i
korpusit demokrat™ té ShBA-sé, né kété kénd té humbur té Evropés, kérkoi
gé edhe veté Amerika té ishte mé e shpejté, mé e drejtpérdrejté, mé e
vendosur dhe mé e guximshme, né reagimin e saj, deri edhe ushtarak, pér té
mbrojtur shqiptarét nga padrejtésité né dritén e diellit.

“Por Amerika rri né heshtje. A nuk ka vapor me krygézuar dete pér té
shpétuar barinjté, emigranté té Vlorés? Asnjé shtet nuk u munduar pér t’i
ardhur né ndihmé né vuajtjet e rénda kétyre viktimave té diplomacisé sé
padrejté té Evropés. Populli i Shteteve té Bashkuara nuk din faktin se uné po
i shkruaj kéto fleté vetém pér t’i parashtruar kétyre ndodhiné e dhimbshme
té shqiptaréve trima té cilét lypin liriné e tyre” % Raportimet dhe analizat e
tij té detajuara mbi situatén né Shqipéri padyshim qé jané kontribut i vyer,
sepse pérgatitén terrenin pér procesin e njohjes sé Shqipérisé nga geveria e
Shteteve Bashkuara t&¢ Amerikés dhe géndrimin e drejté ndaj saj né forumet
ku vendosej fati i Shqipérisé.

Né t& njéjtén kohé ato sensibilizuan median® dhe opinionin publik
amerikan duke ndérmarré njé fushaté ndihme humanitare shumé té
nevojshme pér njé pjesé té popullsisé shqgiptare gé jetonte né mes té

%1dem, fq. 52.
*’He wasmember of the State house of representatives in 1890; elected as a Democrat to the
Fifty-second Congress (March 4, 1891-March 3, 1893); unsuccessful candidate for
reelection in 1892 to the Fifty-thirdCongress; was an
unsuccessfulDemocraticnomineeforGovernor in 1895, 1896, and 1897; resumed the
practice of law in Boston, Mass.; delegate to several State conventions; delegate to the
Democratic National Conventions in 1896, 1900, 1904 and 1908; Minister to Greece and
Montenegro in 1913 and 1914; resumed the practice of lawuntilhisretirement in 1930; died
in Brookline, near Boston, Mass., July 11, 1932; interment in the Old Village Cemetery,
Dedham, Mass.
%2George Fred Willson, “Shqiptarét”, Shtépia Botuese Argeta-LMG, Tirané, 1999, fq.67
“ttps://www.nytimes.com/1914/07/08/archives/wilson-to-make-apology-to-europe-
voluntary-expression-of-regret-at.html;
https://archive.org/details/independen79v80newy/page/n17/mode/lup?view=theater
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mjerimit dhe kaosit, mungesés sé ushgimeve dhe pasigurisé si pasojé e
débimit nga shtépité dhe shkatérrimit té tyre®.

“Albanian Relief Fund”, njé shoqgaté bamirése pér mbledhje ndihmash pér
popullin shqgiptar me gendér né New York, i bén apel dramatik jo vetém
popullit amerikan, por né gershor té viti 1915 i dérgoi njé letér presidenti
Wilson, ku i kérkonte gé geveria amerikane té ndérhynte gé anijet
amerikane me ndihma humanitare gé dérgoheshin prej tyre né Shqipéri té
mos pengoheshin nga palét ndérluftuese né Mesdhe.*® Né letér shkruhej se
Shqipéria ishte vend asnjanés né luftén botérore dhe se né até vend mé
shumé se gjysma e popullsisé, 500 mijé njeréz ishin duke vdekur nga uria.*

Williamse kuptoi sa e réndésishme ishte pozita gjeografike e Shqipérisé dhe
u pérpog té ndérgjegjésonte administratén amerikané né dy plane: né planin
e té drejtave té njeriut dhe té drejtés sé ligjshme té njé populli, né mbrojtje té
territorit dhe kufijve té vet dhe né planin gjeostrategjik afatgjaté té
interesave amerikane, duke véné theksin né faktin se Shqipéria ishte udha
natyrale e kalimit prej Adriatikut né Lindje, porta dalése e tregtisé sé
Ballkanit dhe njé nyje strategjike e kontrollit té ngushticés ushtarake dhe
tregtare té Otrantos. Ai kuptoi réndésiné e korridoreve strategjike té lidhjes
se porteve detare shqgiptare me portin e Selanikut pér dalje né Egje dhe né
Bosfor.

“Pér té marré né doré kéta celésa diplomacia e Evropés ka punuar pér dy
shekuj rresht”, nénvizon né komentet e tij George Fred Williams,” i cili
shumeé shpejt, i ndodhur pérballé mos-reagimit té€ menjéhershém té ShBA-sé
zhgénjehet déshpérimisht dhe reagon duke i dhéné doréhegjen Presidentit
Wilson.

%«|_*IndependenceAlbanaise”, 1 gershor 1915, f.62.

®HarisSilajxhic, “Shqipéria dhe ShBA né arkivat e Uashingtonit”, Shtépia Botuese
‘Dituria”, Tirané 1999, f.6.

%NationalArchives of USA, Washington D.C. Decimal File 1910-1939, 875 48/20.
"Georges Fred Williams, “The Skymetars” , 1918, page 20

POLITEIA
158 Revisté shkencore pér studime juridike, sociale dhe politike




Njé artikull i gjaté, i vecanté, u botua né fagen 13 té gazetés “The
Independent”®® té datés 6 korrik 1914 dhe né New York Times® té datés 8
korrik 1914 ku fliste pér Ambasadorin Williams, situatén né Shqipéri dhe
thirrjen e forté té tij, vemendjen dhe pérgendrimin gé administrata e
Presidentit Wilson duhet té mbante ndaj shqgiptaréve dhe Shqipérisé.
“Shqiptarét kané njé aleat té ri. Ai éshté George Fred Williams, Ministri i
Shteteve té Bashkuara né Greqi dhe né Mal té Zi, i cili pasi vizitoi
Shqipériné pér té paré situatén nga afér né Principatén e re, éshté shqetésuar
aq shumé nga ato gé pa atje, nga punét e kéqgija té regjimit aktual, sa qé dha
menjéheré doréhegjen, madje edhe pa pritur pérgjigjen nga Washingtoni,”,
shkruan The Independent.*®

Ky diplomat i shkélqyer i ¢éshtjes shqgiptare vazhdoi pérkushtimin e tij edhe
pasi u kthye né Amerike.

Né mitingun e madh té organizuar nga shogata “Vatra”, mé 1 janar 1919,
kundér planeve pér copétimin e Shqipérisé gjaté Konferencés sé Pages,
Williams, né krah té Fan Nolit e Konicés, mbajti njé fjalim té shkélqyer,
duke u konfirmuar pa médyshje si njé nga personalitetet amerikane qé
vendosén guré-themelet e géndrimeve dhe vendimeve té ShBA-sé ndaj
shqiptaréve dhe Shqipérisé né castet jetike dhe kritike té ekzistencés sé tyre,
njé “wilsonian” i vérteté, né mendje dhe né zemér.

Njé tjetér personalitet gur-themeli gé ka ndikuar,si né vendimin e njohjes sé
Shqipérisé, ashtu edhe né gasjes “wilsoniane” ndaj ¢éshtjes sé Shqipérisé e
shqiptaréve,éshté Fan Noli.

Fati deshte gé Presidenti Wilson té kishte té ftuar né ceremoniné gé

organizoi mé 4 korrik 1918, né Malin Vermon, né Washington keté shqiptar
té madh e té palodhur dhe té dégjojé me kérshéri e vémendje, pérmes njé

®Bhttps://archive.org/details/independen79v80neéy/page/n17/mode/lup?vieé=theater

“https://www.nytimes.com/1914/07/08/archives/wilson-to-make-apology-to-europe-

voluntary-expression-of-regret-at.html

%https://archive.org/details/independen79v80neéy/page/n17/mode/lup?view=theater
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elokuence mahnitése dhe njé anglishteje harvardiane, shgetésimin e
shqiptaréve dhe kérkesén e drejté dhe lutjen ndaj Presidentit té vendit mé té
fugishém né boté, i cili kishte vendosur té ndryshonte rrjedhén e ngjarjeve
dhe historiné e Evropés dhe té botés.

Fan Noli pérfagésoi shpirtérisht Shqipériné dhe zyrtarisht “Vatrén”, né kété
aktivitet ku Presidenti Wilson kishte ftuar delegatét e Kongresit t¢ Kombeve
té Shtypura pér té shpallur publikisht edhe programin e “Katér Pikave”.
Pikérisht, né ditén e kremtimit té lindjes sé kombit amerikan, Fan Noli i
kérkoi Presidentit Wilson té mbronte, edhe pér Shqipériné, kété shtet té
sapo-lindur, parimet & kishte deklaruar né fjalimin e tij, pérpara
pérfagésuesve té Kombeve té Shtypura, né ményré gé edhe ajo té fitonte té
drejtat e saj”'%* dhe se “e vetmja shpresé pér Shqiptarét éshté Amerika dhe

ju z. President”. 1%

Noli u takua dy heré me Presidentin Wilson, brenda késaj dite historike, pér
Shqipériné dhe me peshé né marrédhéniet e métejme, Shqipéri-Shtetet e
Bashkuara. Ai mori premtimin nga Presidenti Wilsonse, citoj: “ato parime
do t& mbretérojné se pér to luftojmé”*® duke e siguruar se Amerika do té
duhej té konsiderohej aleate e Shqipérisé dhe shqiptaréve né kété kauzé té
madhe dhe duke e garantuar se citoj “Uné, u pérgjigj ai, do té kem vetém njé
z€ né kongresin e pages dhe até zé& do ta pérdor dhe pér té drejtat e
Shqipérisé”. '

Sipas “Ligjérimeve” t& Nolit “ Até dité fati i Shqipérisé ish m’i ndricuar” '
dhe me té drejté ishte njé cast historik pér té ardhmen e Shqipérisé, gé u
vértetua mé pas, nga angazhimi i vendosur dhe i palékundur i Presidenti

Wilson dhe ShBA-sé ndaj fatit té Shqipérisé e shqiptaréve.

191Fan Noli, “Ligjérimet”, Botimet “Dudaj”, 2002, f. 96.
102
Idem.
1931 dem.
141 dem.
1951 dem.
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Né fjalén e tij prekése, né parlamentin shqiptar, mé 11 shkurt 1924, ditén e
vdekjes sé Presidenti Wilson, Fan Noli kujton: “E kam njohur kété kalorés
té kohéve né njé kohé tragjike, mé 4 té korrikut 1918, né Yacht-in
Presidencial “Mayflower”, ku i rrethuar prej kabinetit, prej trupit diplomatik
dhe prej pérfagésonjésve té racave té ndryshme né Shtetet e Bashkuara,
shkonte te varri i Washingtonit pér té prononcuar té parin diskors luftétar.
Ahere iu afrova dhe i béra njé apel né emér té kombit toné fatzi, dhe
pérgjigjen e tij bujare e mbaj mend sikur po e dégjon sot: “Njé zé do té kem

né kongresin e pages dhe até zé do ta pérdor pér té mirén e Shqipérise™ .

Ky duket sa ka gené takimi i vetém i Presidenti Wilson me njé shqiptar, i
cili fatmirésisht ishte Fan Noli, shqiptari mé pérfagésues dhe dinjitoz né syté
e Amerikés né ato vite té véshtira pér Shqipériné, népérmjet té cilit, u krijua
njé opinion dhe simpati e singerté pér shqiptarét.

Fatkegésisht Ministri fugiploté i paré zyrtar i Shqipérisé né ShBA nuk
mundi té takojé kété President té dashur e té vlerésuar nga shqiptarét. Pér
shkage té pakuptimta, arsye té vogla dhe té pajustifikuara, né raport me
réndésiné dhe peshén, por edhe me mirénjohjen gé na duhet té tregonim
ndaj SHBA-s&, Shqgipéria dérgoi Ministrin e paré diplomatik né ShBA
vettm mé 8 tetor 1926. Pér heré té paré, zyrtarisht, i Dérguari i
Jashtézakonshém dhe Ministri Fugiploté Faik Konica shqiptoi frazén e arté
té paragitjes sé letrave kredenciale pérpara presidentit amerikan Coolidge.

Faik Konica, me sjelljen dhe aktivitetin e tij, personalitetin dhe pérgatitjen e
tij mahnitése, kapérceu shumé shpejt boshllékun katérvjecar pa pérfagésues
diplomatik né Washington. Gjesti i paré i tij déshmoi njé mirénjohje té
thellé e ndjesé té singerté ndaj Amerikés. Ai la mbresa vlerésuese né garget
e larta zyrtare amerikane.

1%Fan Noli, Vepra, Akademia e Shkencave e Republikés sé Shqipérisé, Tirané 1996,
véllimi VI, fg. 152.
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Konica e dinte se sa shumé Shqipéria i detyrohej Presidentit Wilson, ndaj ai
shkoi menjéheré né Kapelén e Betlehemit té Katedrales Kombétare té
Washintonit, pér té vendosur njé kuroré madhéshtore, me tréndafila rozé dhe
té bardhé, me mbishkrimin “Nga Republika e Shqipérisé”, né varrin e
Presidentit amerikan, gé ndryshoi pérgjithmoné fatin e Shqipérisé dhe té
shqiptaréve.

“Washington Post” i datés 26 tetor 1926 i bén jehoné kétij veprimi me
titullin “Albanian Minister at Tomb of Willson”.*®” Faik Konica, ky
pérfagésues i shkélgyer diplomatik i Shqipérisé né Ameriké, falé aktivitetit e
sidomos falé njohurive té tij enciklopedike e oratorisé mundi té krijojé njé
emér té madh dhe njé vlerésim té admirueshém jo vetém pér veten e tij por
né dobi té Shqipérisé dhe interesave té saj né Washington.

Ministri Williams, Fan Noli dhe Ministri Fugiploté Faik Konica, falé
kontributeve dhe pérkushtimit té tyre shembullor, i treguan Amerikés pér
Shqipériné e vogél dhe ndikuan padyshim né politikén amerikane né vitet e
vetmisé sé madhe té Shqipérisé, né castet mé té véshtira té ekzistencés sé
saj, ndaj me té drejté ata mbeten ambasadorét e paré e njékohésisht
arkitektét e themeleve dhe shtratit politik e diplomatik té ecurisé dhe
historisé sé marrédhénieve mes Shqipérisé dhe Shteteve té Bashkuara té
Amerikés.

1%\ashington Post”, 26 tetor 1926
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Evazioni fiskal né Shqipéri dhe Itali — njé véshtrim
krahasues

PhD Fiona Tako
Universiteti Mesdhetar i Shqipérisé
fiona.tako@umsh.edu.al

Abstract

The long transition process in Albania has highlighted a number of
problems, among which tax evasion occupies an important place. Tax
policies in this direction have focused on the harmonization, consolidation
and effectiveness of the legal framework and legal tools for its
implementation in practice. Despite the efforts, even though over the years
the level of fiscal evasion has suffered a significant reduction, it still
remains one of the most problematic issues of the economic-legal system in
Albania. Tax control, as one of the main instruments in the fight against
evasion, as we will see, is still weak and problematic, mainly for two main
reasons: firstly, the level of corruption in this sector and secondly, the
behavior of the contributors themselves, be they natural or legal persons.

Keywords: tax evasion; legal framework; punitive measures; comparative
view;
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Abstrakt

Procesi i gjate i tranzicionit né Shqipéri ka nxjerr né pah njé séré
problemesh, ndér té cilét zé njé vend té réndésishém ai i evazionit tatimor.
Politikat tatimore né kété drejtim kané patur né fokus harmonizimin,
konsolidimin dhe efektivitetin e kuadrit ligjor dhe mjeteve ligjore pér
zbatimin e tij né konkret. Pavarésisht pérpjekjeve, edhe pse ndér vite niveli i
evazionit fiskal ka pésuar ulje te ndjeshme, sérish kjo mbetet njé ndér
céshtjet mé problematike té sistemit ekonomiko-ligjor né Shqipéri. Kontrolli
tatimor, si njé ndér instrumentet kryesor né luftén kundér evazonit, ashtu si¢
do té shikojmé, ende éshté i dobét dhe problematik, kryesisht pér dy shkage
kryesore: sé pari niveli i korrupsionit né kété sektor dhe sé dyti sjellja sé
veté kontribuesve, qofshin kéta persona fizik apo juridik.

Fjalé kyce: evazioni fiskal; kuadri ligjor; masat ndéshkuese; véshtrim
krahasues;

Pérgjaté kétyre 30 viteve, sistemi fiskal né Shqipéri ka pésuar ndryshime té
shumta. Fillimisht sfida ge ndértimi nga gjeneza i sistemi fiskal né pérputhje
me ekonominé e re e té liré té tregut, gé tashmé ishte njé koncept qé duhej
rindértuar. Kalvari i ndryshimeve dhe pérshtatjeve legjislative, gé né fillim,
paraqiti véshtirési té konsiderueshme dhe impakti konkret né shoqgéri ishte,
né rastin mé té miré, modest. Menjéheré pas ndryshimit té sistemit geverisés
né vitin 1990, ekonomia joné karakterizohej nga informaliteti pasi njé pjesé
e madhe e aktivitetit tregtar ushtrohej “né té zez&”, pra pa u regjistruar fare
né organet tatimore, duke shmangur plotésisht pagimin e tatimit dhe taksave
té tjera né arkén e shtetit, ndérsa, edhe ajo pjesé gé ishte e regjistruar,
punonte edhe kjo thuajse né informalitet té ploté, duke mos deklaruar té
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ardhurat reale nga aktiviteti tregtar. Nga ana tjetér, ky fenomen i
informalitetit, pérve¢ se nga veté sjellja e individit qé dihet se ka tendencén
e shamngies nga pagesa dhe maksimalizimin e té ardhurave, stimulohej
edhe nga faktoré té tjeré si¢c ishté mungesa thuajse totale e kontrollit té
organeve shtetérore mbi aktivitetet tregtare dhe, mbi té gjitha, niveli i larté i
korrupsionit né administratén tatimore dhe pérgjithésisht né té gjithé
aparatin shtetéror. Faktor té tjeré té réndésishém, me ndikim té madh né
rritjen e informalitetit, ishte edhe mungesa e bashképunimit midis organeve
shtetérore dhe mungesa e profesionalitetit dhe trajnimeve né radhét e
punonjésve té administratés tatimore. Ndér vite, faktor tjetér i réndésishém
né rritjen e nivelit té evazionit, ndoshta edhe padashje, éshté béré ndryshimi
i shpeshté i kuadrit ligjor dhe hyrja né fugi menjéheré i kétyre ligjeve, aq i
shpeshté sa né shumé raste bizneset nuk kané arritur té informohen né kohé
mbi ndryshimet e pésuara. Edhe veté sistemi, né raste té caktuar, mendohet
té keté influencuar né rritjen e nivelit té evazionit.

Ndryshime té médha e té réndésishme né kété aspekt u ndjené fillimisht mé
konsolidimin e legjislacionit tatimor, rritjen e té ardhurave dhe pérmirésimin
e administrimit dhe mé pas, né vitin 2009, rol té réndésishém luajti
informatizimi i sistemit té tatim-taksave, duke u béré i detyrueshém pagimi i
taksave online. Deri né vitin 2014 ndryshimet gené té vrullshme dhe
efektive, duke u forcuar pozicioni i administratés tatimore, duke u zgjeruar
fusha e kompetencés sé tyre dhe duke u rritur ndjeshém niveli profesional i
késaj administrate.

Evazioni fiskal ndéshkohet mbi bazé té parimit se ai éshté njé veprim gé
vjen né kundérshtim me ligjin dhe parimet bazé mbi té cilat ngrihet
shogéria, pér shkak se népérmjet kétyre veprimeve tentohet shmangia nga
detyrimi dhe mospagesa e shumave té pércaktuara né arkén e shtetit, pra né
thelb nénkupton njé “vjedhje” té shtetit. Evazioni fiskal nuk éshté njé
fenomen shqiptar, sigurisht gé ai éshté mbarébotéror, sigurisht né nivele té
ndryshme, dhe ndaj ai konsiderohet si njé plagé e madhe sociale né té gjithé
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vendet e botés dhe té gjithé, ndér vite, kané ashpérsuar luftén kundér kétij
fenomeni. Kjo lufté béhet népérmjet pérdorimit té mjeteve ligjore né
dispozicion, por edhe népérmjet ndérgjegjésimit té shogérisé mbi
rrezikshmériné e kétij fenomeni. Cdo qytetar duhet té luajé rolin e veté né
kété lufté, gofté duke kérkuar ¢do heré, né ¢cdo vend, pér cdo shérbim té
marré, faturén tatimore pérkatése. Sot, népérmjet parimit “nése nuk marr
kupon tatimor kam té drejté té mos paguajé”, synohet pikérisht kjo,
ndérgjegjésimi gytetar dhe lufta e pérbashkét, shtet-qytetar, ndaj fenomenit
té evazionit.

Né Shqipéri, pjesa ndéshkimore e fenomenit “evazion fiskal” dhe “evazion
tatimor” filloi té pésojé ndryshime té réndésishme duke filluar nga viti 2001.
Reformat e ndérmarra midis viteve 2001 dhe 2015 patén njé réndési té
vecanté, sé pari né aspektin teoriko-juridik té problematikés, duke
mirépércaktuar konceptet bazé mbi evazionin tatimor, por edhe né aspektin
praktik, kryesisht né lidhje mé ndéshkueshmériné e fenomenit. Kjo sepse
pérgjaté kétij harku kohor, legjislacioni tatimor dhe Kodi Penal pésuan
ndryshime té ndjeshme, duke u shtuar figura té reja té veprave penale,
parime té reja por edhe institucione té téra té reja né fushén e evazionit
fiskal. Kéto ndryshime i dhané njé fuqi té konsiderueshme instrumenteve
ligjor né luftén kundér evazionit, duke u kriminalizuar njé séré veprash
penale kundér personit, pasurisé, trafikimeve etj, ndryshime ndér té cilat
béjné pjesé edhe ato té i takonit nenit 180 té Kodit Penal, konkretisht veprés
penale “Mbi fshehjen e té ardhurave” si dhe shtimi i nenit 182 pika a)
“Prishja e shenjave té bllokimit apo pezullimit té veprimtarive tregtare”. Té
gjitha reformat, nga viti 1990 e mbrapa, me kriminalizimin e veprimeve te
caktuara gé lidheshin me aktivitetin tregtaro-ekonomik, synonin krijimin e
njé sistemi té forté mbrojtje ndaj kétyre veprimeve té konsideruara nga ligji
si té démshme pér shogériné.

Né Shqipéri, sot, rregullimi ligjor i evazionit tatimor mbéshtetet, pérvec se
né ligjet e posacme, edhe né Kodin Penal té ndryshuar. Kodi Penal, né
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ndryshimet e tij, né raste té caktuara, e ka konsideruar evazionin si vepér
penale dhe ka parashikuar edhe ndéshkimin me burg dhe njé ashpérsim i
tillé i masave ndéshkimore shihet si njé arritje pozitive né luftén kundér
kétij fenomeni.

Me ndryshimet e pésuara, Kodi Penal i Republikés sé Shqipérisé ka
ashpérsuar vazhdimisht sanksionet né rastet e evazionit fiskal, por edhe
duke parashikuar vepra té reja penale dhe duke ripércaktuar llojin e masés
dhe ményrén e caktimit té dénimit penal pér ato vepra penale gé né fushén
tatimore dhe doganore, konsiderohen nga ligjvénési si té rénda. Stimuli pér
ashpérsimin e dénimeve penale vjen pikérisht nga nevoja e njé fushate té
miréfillté lufte rrénjésore kundér informalitetit né biznes, por edhe vepra té
tjera me impakt t€ madh né ekonomi, né arkat shtetérore por edhe né jetén
sociale té popullatés si¢ &shté kontrabanda. Pérveg shtimin e veprave penale
dhe ashpérsimin e masave ndéshkimore, ndryshimet né Kodin Penal sollén
edhe njé tjetér risi: bashkimin mekanik té dénimeve. Gjithashtu, ne bazé té
ndryshimeve té Kodit Penal, shmangia nga pagimi i detyrimeve tatimore,
kur pérbén kundravajtje administrative, pérbén vepér penale dhe ligji
ngarkon me detyrim organin tatimor gé, menjéheré pasi ka konstatuar
shkeljen ti dérgojé prokurorisé aktet e nevojshme pér fillimin e procedimit
penal. Té gjitha kéto masa kané né fokus pikérisht luftén kundér krimit,
forcimin dhe konsolidimin e ligjit né fushén doganore, tatimore si dhe té
sigurisé publike, pra kryesisht forcimin e shtetit ligjor.

Né kété kuadér, njé ndér ndryshimet ligjore mé té réndésishme ishte ajo gé
lidhet me rastin e moskryerjes sé detyrave nga ana e organit tatimor. Né kété
rast, pra kur népunési i administratés tatimore nuk arrin té vjelé apo nuk vjel
me géllim, taksat gé njé subjekt ekonomik duhet té paguajé brenda njé afati
té caktuar ligjor, ai mund té dénohet deri me 7 vjet hegje lirie. Ndérkohé,
nga ana tjetér, subjekti apo individi gé kryen veprimtari ekonomike pa u
regjistruar né tatime, dénohet deri né 3 vjet burg. Edhe neni 180 gérma
a)parashikon gé né rastin e ushtrimit té njé aktiviteti tregtar té regjistruar né
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organet tatimore, mosdeklarimi i t€ punésuarve si dhe mosléshimi i kuponit
tatimor, konsiderohet si vepér penale dhe dénohet me burgim deri né 3 vjet.
VEmé re g€ dénimi éshté mé i ashpér né rastin kur éshté punonjési i
administratés ai gé nuk kryen si duhet detyrat e tij funksionale. Kjo tregon
se ligjvénési synon té rrisé pérgjegjésiné e administratés dhe vigjilencén e
saj ndaj evazionit, sigurisht edhe luftén ndaj korrupsionit, duke ashpérsuar
masat ndéshkimore individuale té veté administratés.

Té gjithé kéto ndryshime, si né Kodin Penal, por edhe né até té procedurés
penale, kané ndikuar ndjeshém né uljen e evazionit fiskal dhe pérgjithésisht
né até té krimit financiar. Pavarésisht pérmirésimeve té vazhdueshme, ende
ndjehet nevoja e vazhdimit té késaj lufte me géllim arritjen e njé kontrolli
mé té miré dhe mé efektin né konkret nga ana e prokurorisé né ményré té
tillé gé cikli té pérmbyllet mé ndéshkimet e duhura ligjore. Gjithashtu, duhet
té rritet vigjilenca dhe té forcohet kontrolli doganor, ndoshta duke
ashpérsuar edhe mé tej masat ndéshkimore si pér individét ashtu edhe pér
administratén, pasi, né shumicén e rasteve, evazioni tatimor konstatohet se
realizohet pikérisht né momentin e importit, kryesisht importi i mallrave té
ashtuquajtura “té forta” si pijet, duhani dhe karburantet, sepse vendi yné
bazohet pothuajse totalisht tek importi dhe shume me pak tek prodhimi, ndaj
dhe né procesin e prodhimi evazioni, né pérgjithési, éshté shumé mé i ulét se
né até té importit. Duhet theksuar edhe se njé ndér problematikat mé té
médha té vendit toné, praktiké dhe problem gé haset shumé heré mé rrallé
né vendet e tjera, éshté i ashtuquajturi problem i dy bilanceve apo faturave.
Kjo éshté njé praktiké e pérhapur kryesisht tek shogérité e médha dhe
shpesh heré konstatohet lehtésisht nga marrédhéniet qé ato kané me bankat.
Né kété kuadér, mendojmé se duhen ashpérsuar masat ndéshkimore edhe
pér subjektet financiare gé bien né dijeni té kétyre fakteve dhe nuk
raportojné né organet kompetente.

Kodi Penal, pérsa i pérket dénimeve me burgim, gé konsiderohet njé dénim
I réndé sado té jeté ai, i parashikon ato né raste té caktuara, kur vepra penale
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konsiderohet si vepra me rrezikshméri t& médha shogérore sepse prekin
interesa té médha ekonomike shtetérore dhe shogérore. Duke géné se objekti
I kétyre veprave penale éshté i njéjté, Kodi Penal i ka dedikuar Seksionin e
IV, Kreu Ill, pikérisht veprave penale té kryera nga shoqéri tregtare, por
edhe ato me taksat dhe tatimet.

Pérsa i pérket veprave pale té kryera nga shogéri tregtare, kodi parashikon
njé numér té konsiderueshém té tyre, duke parashikuar si masa ndéshkimore
nga gjoba deri né burgim sikurse ndodh né rastin e shpérdorimit té
kompetencave nga ana e anétaréve té késhillit mbikéqyrés apo
administratorét e shogérisé, shpérdorim gé ka si géllim final pérfitimin
personal apo té shogérisé, apo edhe pér té favorizuar njé shogeéri tjetér ku
shpérdoruesi ka interesa, sanksioni penal parashikon jo vetém gjobé por
edhe burgim gjer né pesé vjet. Njé tjetér vepér penale mé réndési té vecanté
né sektorin e veprave penale té kryera nga shogérité tregtare éshté ajo e
korrupsionit aktiv dhe pasiv, té parashikuara nga nenet 164/a dhe 164/b té
K.P. Korrupsionit aktiv né sektorin privat dénohet me burgim nga tre muaj
deri né tre vjet ndérsa korrupsioni pasiv né sektorin privat dénohet me
burgim nga gjashté muaj deri né pesé vjet. Né kété rast kemi njé diferencim
té masés sé dénimit midis korrupsionit aktiv dhe atij pasiv, duke u
konsideruar mé i réndé dhe me impakt mé té madh ky i fundit, dhe
rrjedhimisht edhe masa e dénimit &shté mé e madhe. Edhe njé séré veprash
penale té tjera né kété sektor, si¢ jané falsifikimi i nénshkrimeve, emetimi i
parregullt i aksioneve, mbajtja e padrejté e dy cilésive, dhénia e
informacioneve té rreme, zbulimi i sekreteve té shogérisé tashmé dénohen té
gjitha me burgim, maksimalisht deri né 5 vjet. Njé tjetér vepér penale qé
duhet dhe konsiderohet shumé e réndésishme pér shkak té impaktit t& madh
social dhe shogéror gé ajo ka dhe qé mund té konsiderohet pa friké si njé
ndér plagét sociale mé té médha té vendit toné, éshté punésimi i paligjshém.
Kodi Penan né nenin 170/a, parashikon se punésimi pa regjistrim né organet
kompetente ose pa garantuar sigurimin e té punésuarit sipas rregullave, kur
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éshté dhéné mé paré masé administrative, pérbén kundérvajtje penale dhe
dénohet me gjobé deri né 10 mijé leké pér ¢do rast ose me burgim deri né 1
vit.

Pérmendém mé lart réndésiné e madhe té ushtrimit té kontrollit doganor né
rastin e importit t€¢ mallrave, duke gené se ekonomia e vendit toné bazohet
kryesisht mbi import-eskportin e mallrave dhe mé pak né até té€ prodhimit.
Duke patur parasysh kété situate, Kodi Penal i ka dedikuar njé seksion té
ploté, seksionin V té Kreut Ill, pikérisht krimeve né fushén doganore. Edhe
dénimet né lidhje mé kéto krime kané ardhur vazhdimisht duke u ashpérsuar
me géllim luftén e korrupsionit, evazionit dhe konkurrencés sé pandershme.
Késhtu, kodi parashikon gé kontrabanda me mallra té ndaluara ose té
kufizuara, import — eksporti ose transitimi i paligjshém i kétyre mallrave, i
kryer me ¢cdo ményré a mjet qofté, dénohen me burgim deri né dhjeté vjet
ndérsa kontrabanda me mallra pér té cilat paguhet akcizé, népérmjet ¢cdo lloj
forme dhe gé kané pér géllim shmangien nga detyrimet doganore ose
pérfitimin pjesor a térésor té€ njé pérjashtimi, rimbursimi ose reduktimi nga
tarifat doganore, taksat, tatimet, akciza ose té njé avantazhi té ¢farédoshém qgé
ka té bé&jé me importin ose eksportin e mallrave, dénohet me burgim deri né
shtaté vjet, ashtu sikurse ndodh né rastin e import-eksportimi ose transitimit té
mallrave, pér té cilat kérkohet licencé kur dénimi i parashikuar éshté burgim
deri né pesé vjet. Né rastet e bashképunimit apo ripérséritjes, masat
ndéshkimore rriten. Kur kontrabanda kryhet nga punonjés té doganave ose
punonjés gé kané lidhje me veprimtariné doganore, qofté edhe né
bashképunim me persona té tjeré, dénohet me burgim nga tre gjer né dhjeté
vjet. Edhe tregtimi apo transportimi i mallrave kontrabandé dhe ruajtja apo
depozitimi i tyre, sérish dénohen me burgim maksimalisht deri né 10 vjet. Té
gjithé kéto vepra penale jané konsideruar nga ligjvénési si vepra penale té
rénda dhe masat ndéshkimore pér to gjithashtu jané té ashpra pasi fokusi éshté
lufta kundér fenomeneve té tilla si¢ éshté evazioni dhe kontrabanda.
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Ndéshkime té rénda penale jané parashikuar nga ligjvénési edhe né rastin e
veprave penale gé lidhen me taksat dhe tatimet, t& cilave iu éshé dedikuar
Seksioni VI i Kreut té 111 t¢ Kodit Penal. Sigurisht gé fokusi kryesor i kétyre
veprave penale gé, duke patur objekt té njéjté jané pérfshiré né té njéjtin kre
dhe té njéjtin seksion,éshté pikérisht fshehja e té ardhurave né dém té shtetit,
duke shmangur pra pagimin e taskave apo tatimeve, sipas parashikimeve té
legjislacionit tatimor. Neni 180 i Kodit Penal parashikon pikérisht veprén
penale té fshehjes sé té ardhurave. Ai parashikon se “fshehja apo shmangia
nga pagimi e detyrimeve tatimore, népérmjet mosdorézimit t& dokumenteve
ose mosdeklarimit té t&¢ dhénave t& nevojshme, sipas legjislacionit né fuqi,
dorézimi i dokumenteve té falsifikuara, apo deklaratave ose informacioneve
té rreme, me qéllim fitimin material, pér vete apo pér té tjerét, pérmes
pérllogaritjes sé pasakté té shumeés sé tatimit, taksés, apo kontributit, pérbén
vepér penale dhe dénohet me burgim deri né tri vjet. Kur kjo vepér kryhet me
géllim fshehjen apo shmangien nga pagimi té njé detyrimi tatimor me vleré
mé té larté se pesé milioné leké, dénohet me burgim nga dy deri né pesé vjet.
Kur kjo vepér kryhet me géllim fshehjen apo shmangien nga pagimi té njé
detyrimi tatimor me vleré mé té larté se teté milioné leké, dénohet me burgim
nga katér deri né teté vjet”. Ligjvénési ka béré njé pérshkallézim té veprés
penale: sa mé e larté té jeté vlera e detyrimit, ag mé i larté dénimi me burgim
dhe kjo pér shkak se démi gé i vjen shtetit éshté né proporcion me fshehjen
apo shmangien e detyrimit. Ashtu si¢ kemi pérmendur me lart, neni 180/a
trajton situatén e mosléshimit té kuptonit tatimor, déftesés ose faturés tatimore
nga personi, i cili ka detyrimin té léshojé kuponin tatimor, déftesén ose
faturén tatimore. Né rastin kur éshté marré mé pare njé masé administrative
pér té njéjtin veprim, atéheré, né rast ripérséritje, ai dénohet me gjobé ose me
burgim deri né njé vit. Ushtrimi i njé aktiviteti tregtar té paligjshém ose té
paregjistruar né organet tatimore, té papajisur me kasé fiskale, sipas
dispozitave ligjore né fuqi, ose dhénia e urdhrave né kundérshtim me ligjin,
me géllim mosléshimin e kuponit tatimor, déftesés ose faturés tatimore, kur
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éshté marré mé paré masa administrative, dénohet me burgim deri né tre vjet.
Pérsa i pérket mospagimit té taksave dhe tatimeve brenda afatit té caktuar, me
gjithé mundésiné e pagimit té tyre, nga personi ndaj té cilit jané marré mé
paré masa administrative pér kété géllim, dénohet me gjobé ose me burgim
gjer né tre vjet.

Rol té réndésishém dhe primar né luftén kundér evazionit por edhe
korrupsionit, patjetér gé kané edhe népunésit e administratés tatimore. Né
kété aspekt, ligjvénési ka dashur ta theksojé mé shumé pérgjegjésine e tyre
duke marré masa ndéshkimore té rénda né raste abuzimesh. Késhtu, neni 180
i K.P parashikon se, ashtu si¢ e kemi pérmendur dhe mé lart, né rastin e
moskryerjes nga ana e administratés tatimore té detyrave gé lidhen me vjeljen
brenda afatit té caktuar ligjor té taksave dhe tatimeve nga punonjésit e
organeve tatimore dhe personat e tjeré zyrtaré, gé jané ngarkuar me kéto
detyra, kur béhet pér fajin e tyre, dénohet me burgim deri né shtaté vjet. Po
kjo vepér, kur kryhet né bashképunim, dénohet me burgim nga pesé deri né
dhjeté vjet.

Me informatizimin e sistemit dhe pajisjen e subjekteve tregtare me kasa
fiskale, njé vepér penale e njé réndésie té vecanté éshté edhe ajo e parashikuar
nga neni 181 i K. P dhe qé bén fjalé pér rastin e ndryshimit apo ndérhyrjes né
aparatet dhe arkat matése regjistruese e té léshimit té kuponave, apo
pérdorimi i aparateve dhe arkave té ndryshuara, apo lejimi i pérdorimit nga té
tjerét i aparateve dhe arkave té parregullta, me géllim shmangien nga pagimi i
ploté i tatimit. Kéto veprime pérbéjné kundérvajtje penale dhe dénohen me
burgim gjer né dy vjet, ashtu sikundér edhe prishja e shenjave té bllokimit apo
pezullimit té veprimtarisé tregtare gé dénohet me burgim deri né njé vit.

Ndér vite, legjislacioni joné, né fusha té ndryshme, éshté mbéshtetur dhe ka
huazuar kryesisht nga legjislacioni i shtetit Italian. Né rastin e evazionit
fiskal, ajo ¢cka na bie né sy éshté fakti se rastet e evazionit fiskal dhe masat
ndéshkimore pér kéto raste nuk pérfshihen né Kodin Penal té Republikés sé
Shqipérisé por né dy ligje té posagme: Dekreti Legjislativ 74 i vitit 2000, i
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ndryshuar me Dekret Ligjin nr. 138 i vitit 2011, ndryshuar me Dekretin
Legjislativ nr. 158/2015.

Edhe sipas legjislacionit Italia, evazioni fiskal konsiderohet si njé vepér
penale e miréfillté, edhe pse nuk i referohet njé sjelljeje specifike té
mirépércaktuar. Sipas ligjit Italian, dénohet kushdo qé&, népérmjet ¢cdo mjeti
apo modaliteti t¢ mundshém, nuk paguan detyrimet tatimore apo taksat, apo
I paguan né njé masé mé té vogél se sa ajo e duhura, duke i sjellé késhtu njé
dém arkés sé shtetit. Pra evazioni fiskal, sipas legjislacionit Italian, pérfshin
té gjithé sjelljet e personave fiziké apo juridik, gé viné né kundérshtim me
legjislacionin tatimor, né dém té arkés sé shtetit. Ligjvénési Italian, ndryshe
nga ai shqiptar, kur diferencon né kété sektor midis njé vepre penale té
dénueshme me burg apo njé kundravajtje administrative té dénueshme
vetém me gjobé, kété e bén duke iu referuar masés sé evazionit: shumé qgé
nuk i éshté paguar arkés sé shtetit. Pra, kufiri gé ndan ndéshkimin me burg
apo me gjobé éshté i njé natyre monetare sasiore: kur vlera éshté e larté
rrezikohet dénimi me burg, kur ajo éshté e vogél me gjobé apo shumfish té
shumés sé papaguar. Eshté veté ligji gé pércakton kété kufi.

Dekretet Legjislative té pérmendura mé lart pércaktojné kufirin e evazionit,
veprimet gé e kalojné dhe klasifikojné evazionin si njé vepér penale. Nén
kété kufi, sipas ligjit Italian, nuk ka asnjé pasojé penale dhe né cdo rast,
béhet fjalé vetém pér tatim mbi té ardhurat, pra ato qé quhen Irpef, Ires dhe
Iva. Né rastet e tjera gé pérfshiné Imu, Tasi, Tari, taksat e makinave apo té
tjera, kemi té béjmé ekskluzivisht me sanksione administrative.

Pér ligjin Italian, evazioni fiskal merr konotacion penal né disa raste té
caktuara si mé poshté:

a) deklarime té rreme;
b) deklarime té pasakta;

c) mungesé deklarimi;
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d) mosderdhja e tvsh (lva);
e) léshimi i faturave té rreme;
f) fshehje dhe shkatérrim i dokumentacionit kontabél.

Né té gjithé kéto raste parashikohen dénime penale, ashtu si¢ do ti shohim
mé poshté, dhe béhet fjalé pér dénime penale personale, gé i aplikohen
vetém personave fiziké dhe gé nuk trashégohen tek pasardhésit. Edhe né
rastin e shogérive tregtare, ligji Italian parashikon se ndiget penalisht vetém
personi fizik qé pérfagéson shogéring, pikérisht atij té cilit i atribuohet
sjellja apo veprimi penalisht i dénueshém. Gjithashtu, legjislacioni Italian
parashikon qé ai i cili dénohet pér evazion fiskal nuk ka té drejté té kérkojé
pezullimin me kusht té dénimit né rastin kur shuma e padeklaruar kalon
30% té volumit té aktivitetit dhe/ose 3 milion euro.

Né rastin e paré, até té deklarimit té rremé apo falsifikimit té€ deklarimeve
apo té ardhurave, gé éshté edhe vepra penale mé e pérhapur né fushén
fiskale né Itali, dénimi me burgim parashikohet kur: a) taksa e shmangur
éshté mé e madhe se 30 mijé euro, duke iu referuar secilit taksim; b) té
ardhurat e padeklaruara kalojné 5% té totalit dhe sidogofté kur jané mé
shumé se 1.5 milion euro. Dénimi i parashikuar éshté burgim nga 1 deri né 6
vjet.

Né rastin e dyté, até té deklarimit té pasakté, gé konsiderohet si i
pagéllimshém por gé né c¢do rast béhet fjalé pér njé sjellje té vetédijshme,
jemi pérpara veprés penale té dénueshme me burgim kur: a) taksa e
shmangur kalon shumén 150 mijé euro, gé sé fundmi éshté ulur né 100 mijé
euro; b) té ardhurat e padeklaruara kalojné 10% té totalit dhe né ¢do rast kur
jané mé shumé se 3 milion euro. Masa e dénimit té parashikuar éshté nga 1
deri né 3 vjet burg.

Né rastin e treté, até t€ mungesés sé deklarimit, qgé ndodh kur taksapaguesi
nuk paraget deklarimin e té ardhurave brenda 90 ditéve nga pérfundimi i
afatit té caktuar, béjmé fjalé pér dénim penal kur evazioni fiskal i kalon 50
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mijé euro. Né rastin e mosdeklarimit té tvsh-sé, caku i caktuar nga ligji éshté
250 mijé euro. Né Kkéto raste, dénimi i parashikuar éshté nga 1 deri né 3 vjet.

Né rastin e katért, até té léshimit té faturave té rreme, pra Iéshimin e faturave
pér veprime ekonomike inekzistente, pavarésisht pérdorimit té tyre nga ana
e atij gé i merr kéto fatura, dénimi i parashikuar éshté me burgim nga 6 muaj
deri né 6 vjet.

Né rastin e pesté, até té fshehjes apo shkatérrimit t¢ dokumentacionit
kontabél, rast i cili verifikohet kur taksapaguesi fsheh apo shkatérron
dokumente té cilat ka detyrim ligjor pér ti ruajtur, me géllimin e fshehjes sé
volumit real té aktivitetit tregtar apo té ardhurave. Edhe né kété rast, dénimi
I parashikuar éshté ai me burg pér njé periudhé gé varion nga 6 muaj deri né
5 vjet.

Shohim pra se né rastin e Italisé, rastet e veprave penale gé lidhen me
evazioni fiskal jané mé té kufizuara duke pasur né themel té tyre masén e
démit gé veprimet apo mosveprimet e caktuara i sjellin shtetit, pra arkés sé
tij, por edhe shogérisé né térési. Dénimet me gjoba apo me pagimin e
shumeéfishit té vlerés sé taksés apo tatimit té padeklaruar, té fshehur apo té
deklaruar jo té sakté, sigurisht jané shumé mé té shpeshta edhe pér faktin se
strukturat shtetérore né kété sektor jané shumé mé profesionale dhe té
konsoliduara se sa né vendin toné dhe vijelja e tyre éshté shumé heré mé e
lehté pér administratén tatimore. Edhe ndérgjegjésimi qytetar, por edhe frika
nga ligji dhe ndéshkimet ligjore, jané shumé mé té médha sé né Shqipéri
ndaj dhe masa e evazionit éshté mé e ulét por sigurisht gé ekziston pasi,
ashtu si¢ kemi pérmendur edhe mé lart, veté natyra njerézore éshté e
predispozuar pér té shmangur pagesa té tilla dhe pér té maksimalizuar té
ardhurat e vetjake.
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Ende mbetet shume pér té béré né fushén e evazionit fiskal dhe tatimor,
edhe pse hapat qé jané béré né kété drejtim kané gené té sigurt dhe mé
rendiment té larté.
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